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WEINSTOCK  V.  LEVISON  et  al. 

SUPBEMB    COUBT,    F1S8T    DsPABTMENT,    K.    Y.    C!0XJ1IT7, 

Special  Tbbh;  Jantjabt,  189L 

§  2348. 

StUe  c/if^fanfii  real  property— uihen  proee&din(f$  invalid  and  9aU  do6$ 

not  C9r^er  title — Bight  of  purchaser  of  real  property  to  good 

tUle — When  party  hound  by  petition  taken  by  hkn 

in  litigation. 

The  light  of  one  who  has  agreed  to  purchase  real  property  to  an  in* 
disputable  title  clear  of  defects  and  incumbrances  does  not  de- 
pend upon  the  agreements  of  parties,  but  is  given  by  law;  and 
within  the  meaning  of  this  rule,  a  good  title  means  not  merely 
a  valid  title  in  fact,  but  a  marketable  title  which  can  again  be 
sold  to  a  reasonable  purchaser  or  mortgaged  to  a  person  of  rea- 
sonable prudence. 

Moore  «.  Williams  (116  N.  T.  592)  followed. 

Proceedings  to  procure  the  sale  of  an  infant's  real  property  cannot 
be  resorted  to  for  the  purpose  of  divesting  the  infant  of  title  or 
curing  a  defect  therein. 

Where  in  a  petition  for  the  sale  of  an  infant's  real  property  it 
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was  ayerred  that  the  purchaaer  was  ready  to  take  the  property 
at  a  price  as  good  as  could  be  obtained,  and  that  it  was  for  the 
interest  of  the  infant  to  sell  to  prevent  a  partition  suit  threat- 
ened by  one  R.  L.,  a  co-tenant  of  the  property,  and  G.  L.,  the 
husband  of  said  R.  L.,  was  appointed  special  guardian  of  the  in- 
fant in  the  proceedings,  and  he  conveyed  the  premises  to  a  third 

^  person  who  subsequently  conveyed  them  to  R.  L., — Eddj  that 
one  who  had  contracted  to  purchase  the  premises  was  by  these 
facts  put  upon  inquiry ;  that  it  appearing  that  proceedings  for 
the  sale  of  the  infant's  property  were  resorted  to  not  for  the 
purpose  of  selling  it  to  a  bona  fide  purchaser,  but  for  the  purpose 
of  placing  the  title  in  the  father  of  the  infant,  the  title  of  the 
infant  was  not  divested;  that  it  was  immaterial  that  no  fraud 
was  intended,  and  that  the  infant  received  the  fair  value  of  her 
interest  in  the  property;  that  the  proceedings  were  not  merely 
irregular  or  voidable,  but  absolutely  void,  and  the  purchaser  was 
justified  in  refusing  to  take  title. 

Where  vendors  of  real  property  assert  title  under  a  proceeding  taken 
by  them  for  the  purpose  of  perfecting  the  title  claimed,  and  it 
appeared  that  although  the  proceedings  were  void  they  never- 
theless through  another  source  held  a  good  title, — Hdd^  that 
the  proceedings  taken  by  the  vendors  being  invalid  and  a  doubt 
having  been  cast  thereby  on  the  validity  of  the  other  title,  a 
purchaser  was  justified  in  refusing  to  take  title  even  though  the 
other  title  was  good. 

(Decided  January  ^  1891.) 

Action  by  the  plain tiflE  to  recover  back  a  deposit  paid  by 
Lim  upon  a  contract  for  the  purchase  of  real  property,  to- 
gether with  counsel  fee  and  other  expenses  incurred  in  the 
examination  of  its  title. 

The  facts  are  stated  in  the  opinion. 

Samud  D.  Levy^  for  plaintiflE. 
Hayes  <b  Chreenbcmniy  for  defendants. , 

O'Bbien,  J.— Moore  v.  Williams  (116  N.  T.  593)  holds 
that  the  "right  to  an  indisputable  title,  clear  of  defects  and 
incnrabrances,  does  not  depend  upon  the  agreement  of  the 
parties,  but  is  given  by  the  law."    "  Within  the  meaning 
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I 
^ 

of  this  rale  ...  a  good  title  means  not  merely  a  valid  title  \ 

in  fact,  but  a  marketable  title  >vliich  can  again  be  sold  to  a  , 

reasonable  purchaaer,  or  mortgaged  to  a  person  of  reason- 
able prudence." 

It  remains  to  be  considered  in  the  light  of  this  and 
kindred  decisions  whether  the  title  tendered  and  rejected 
was  such  that  a  ^^  reasonable  pnrchaser,  or  a  person  of  rea- 
sonable prudence,  should  have  taken." 

It  is  unnecessafy  to  consider  the  qnestions  raised  upon 
the  trial  as  to  the  validity  of  the  deed  made  by  Phoebe  Son- 
nenstrahl  directly  to  her  husband,  without  consideration 
and  in  contemplation  of  death,  or  whether  Abraham  Soh- 
nenstrahl's  second  wife  was  or  was  net  an  infant  when  she 
executed  the  deed  tendered  to  plaintiff. 

The  defendants  tendered  a  deed  which  they  asserted 
was  based  on  a  title  derived  through  the  infant  proceeding, 
and  the  plaintiff  repudiated  the  title  upon  the  express 
grounds  that  such  proceedings  were  fraudulent,  irregular, 
and  void. 

The  issues  thus  raised  by  the  parties  at  the  time  of  clos- 
ing title  should  be  inquired  into  in  determining  whether 
the  title  tendered  was  an  indisputable  one.  At  the  outset 
the  claim  that  these  proceedings  were  fraudulent  in  fact  or 
that  any  intentional  wrong  was  present  are  negatived  not 
alone  by  the  character  of  the  counsel  conducting  the  pro- 
ceedings, but  by  the  testimony  offered  upon  the  trial. 
These  infant  proceedings,  however,  are  purely  statutory  and 
the  purposes  for  which  they  may  be  resorted  to  clearly 
defined. 

The  petition  upon  which  the  proceeding  in  question 
was  based^  in  substance  stated  that  the  mother  of  the  infant 
died  intestate,  and  that  she  was  seized  at  the  time  of  her 
death  of  the  premises  in  question  as  tenant  in  common  with 
one  Rachel  Levison,  and  that  the  father  had  an  estate  as 
tenant  by  the  courtesy  consummate. 

This  petition  was  snpplementeo  oy  a  statement  that  the 
purchaser  was  ready  to  take  the  property  at  a  price  as  good 
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as  could  be  obtained,  and  that  it  was  for  the  interest  of 
the  infant  to  sell  to  prevent  a  partition  suit  threatened  by 
Rachel  Levison,  the  co-tenant  of  the  property. 

The  circumstance  that  George  Levison  was  the  special 
guardian  appointed,  and  that  within  a  short  time  after  the 
alleged  sale  by  the  guardian  to  one  Rawlings  the  latter 
conveyed  the  property  to  Rachel  Levison,  the  wife  of  the 
guardian,  put  the  plaintiff  on  his  inquiry,  and  he  ascer- 
tained the  facts  substantially  proved  and  admitted  upon  the 
trial,  that  these  proceedings  were  resorted  to  not  for  the 
purpose  of  selling  tlie  infant's  property  to  a  bona  fide  pur- 
chaser, but  for  the  purpose  of  placing  the  title  in  the  father 
of  the  infant. 

The  test  as  to  whether  such  a  proceeding  would  bind 
the  infant  as  against  the  father  or  a  purchaser  with  notice, 
must  be  determined  by  the  consideration  as  to  whether  the 
statute  authorizes  or  the  court  would  have  sanctioned  such 
a  proceeding  if  all  the  facts  were  really  and  not  formally 
stated  in  the  petition  upon  which  the  proceeding  itself  was 
based. 

I  think  that  these  questions  must  be  answered  in  the 
negative.  The  statute  is  intended  for  the  benefit  of  the 
infant  and  cannot  be  resorted  to  for  the  purpose  of  divest- 
ing the  infant  of  title  or  curing  a  defect  therein,  and  it 
seems  reasonably  free  from  doubt  that  had  the  court  been 
placed  in  possession  of  the  real  facts  and  purpose  of  the 
proceeding  it  would  have  withheld  its  sanction  and  not 
permitted  what  was  in  truth  a  fictitious  sale. 

It  makes  no  difference,  in  my  opinion,  that  no  fraud  was 
intended,  nor  is  it  material,  as  was  shown,  that  the  infant 
received  fair  value  of  her  interest  in  the  property  from  the 
father. 

The  facts  still  remain  that  the  proceeding  was  not  re- 
sorted to  for  the  purpose  of  selling  in  good  faith,  to  a  real 
purchaser,  the  infant's  property,  but  the  alleged  purchaser 
was  brought  forward  to  assist  and  co-operate  with  the  special 
guardian  in  caiTying  out  the  plans  arranged  beforehand  by 
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which  the  title,  unencnmbered  by  the  infant's  interest, 
ooold  be  transferred  to  the  fatlier.  It  is  true  the  father 
deposited  with  the  city  chamberlain  the  money  value  of  the 
infant's  interest,  and  while  therefore  no  attempt  to  overreach 
or  wrong  the  infant  was  done  or  intended,  it  would  never 
do  to  hold  that  such  a  proceeding  was  merely  irregular  or 
voidable,  but  it  should  be  held  to  be  absolutely  void. 

To  hold  otherwise  would  be  in  e£Fect  to  say  that  when  no 
wrong  is  intended  the  statute  authorizing  a  sale  of  infants' 
real  estate  may  be  resorted  to,  the  forms  of  law  employed, 
the  sanction  of  the  court  obtained  in  a  proceeding  brought 
not  to  really  sell  an  infant's  property,  but  for  a  purpose  en- 
tirely foreign  to  that  authorized  by  statute. 

The  purchaser  after  inquiry  having  received  notice  of 
the  true  state  of  affairs,  was  justified  in  refusing  to  take  a 
title  in  which  the  infant  still  had  an  interest  which  could 
not  be  divested  except  in  a  manner  provided  by  law. 

Kor  do  I  think  that  the  defendant  can  receive  any  com- 
fort from  the  contention  that  if  these  proceedings  were 
void,  then  the  defendant  Sonnenstrahl  can  assert  title  under 
the  deed  from  his  wife.  It  may  well  be  that  such  deed  con- 
veyed a  good  title,  but  defendants  did  not  rely  thereon,  but 
after  examination  and  under  advice  of  counsel  they  resorted 
to  the  infant  proceedings  to  remove  what  they  must  have 
regarded  as  a  doubt  about  the  validity  of  the  wife's  deed. 

Defendants,  moreover,  contend  against  plaintiff's  right 
to  assail  the  deed  from  the  wife  or  to  inquire  as  to  the 
infancy  of  the  second  wife  for  the  reason  that  they  relied 
at  the  time  of  closing  title  upon  the  sole  objection  that  the 
infant  proceedings  were  void. 

In  support  of  this  contention  reference  is  made  to  the 
case  of  the  Ohio  &  Mississippi  R.  R.  v.  McCarthy  (96  U.  S, 
258-267),  which  in  effect  holds  that  where  a  party  gives  a 
reason  for  his  conduct  and  decision  touching  anything  in- 
volved in  a  controversy  he  cannot,  after  litigation  has  begun, 
change  his  ground  and  put  his  conduct  upon  another  and 
different  construction. 
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Is  not  the  same  principle  applicable  to  defendants  them- 
selves when,  after  asserting  title  ander  the  proceedings  in 
question,  they  now  seek  to  alter  their  position  and  claim 
that,  although  the  proceedings  were  void,  nevertheless^ 
through  another  source  they  held  a  good  title  which  plain* 
tiff  was  bound  to  know  of  and  which  he  should  have  ac- 
cepted,  although  it  appeared  that  defendant,  by  resorting  to 
the  proceedings  themselves,  cast  a  doubt  on  the  validity  of 
this  very  title  ?  The  question  is  not  whether  the  title  offered 
was  absolutely  good  or  bad,  but  whether  there  was  such  a 
reasonable  doubt  as  to  the  title  proffered  as  was  sufficient  to 
authorize  its  rejection. 

In  my  opinion  the  proceedings  to  sell  the  infant's  prop- 
erty being  void,  whether  defendant  Sonnenstrahl  had  or 
had  not  a  good  title  by  deed  from  his  wife,  the  purchaser 
was  justiBed  in  refusing  to  take  title,  and  accordingly  is  en- 
titled to  judgment  for  the  deposit  paid  on  the  contract  and 
his  expenses  for  searching  title. 

Judgment  accordingly. 


HAULENBECK  d^  oZ.,  Respondents,  v.  COENEN  et  al.^ 
Appellant. 

CiTT  OouBT  OP  New  York,  Oenebal  Tebm;  Decembeb, 

1890. 

§  8169,  subd.  5. 

Attachment — when  proof  to  procure  imt^ffieient 

Where  the  affidavits  upon  which  an  attachment  issued  on  the  ground 
that  the  defendants  had  removed  or  were  about  to  remove  their 
property  from  the  state  of  New  York  with  intent  to  defraud  their 
creditors,  alleged  that  one  of  the  defendants,  but  which  one  it 
did  not  state,  had  said  that  they  could  not  pay  anything,  that  they 
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thought  they  would  have  to  turn  over  their  business  to  a  friend 
down  town  and  all  creditors  would  get  left;  that  one  who  had. 
obtained  judgment  would  get  nothing  and  that  when  they  were 
sued  it  ruined  their  credit,  and  now  they  would  have  to  protect 
themselyes,  and  it  did  not  appear  what  the  property  consisted 
of  or  what  it  was  worth,  or  that  anything  had  been  done  to  the 
injury  of  the  plaintifE, — Bddj  that  the  proofs  were  insufficient; 
that  the  conversation  shown  to  have  taken  place  did  not  prove 
that  the  defendants  intended  to  transfer  their  property  with 
intent  to  cheat  and  defraud  creditors,  and  while  it  might  lead 
to  the  inference  that  they  intended  something  wrong,  it  did  not 
affirmatively  prove  fraud;  that  fraud  must  be  proved  and  can- 
not be  presumed. 
{Ikeided  I>eeember,  24  1890.) 

Appeal  by  the  defendant  from  an  order  of  the  epecial 
term  denying  a  motion  to  vacate  an  attachment. 

The  facts  are  stated  in  the  opinion. 

Z.  HauseTj  for  defendants  appellants. 

Ji  M.  McOeSy  for  plaintiff  respondent 

Pbb  Cubiam  (MoAdam,  C.  J.,  Ehblioh  and  Van  Wyok, 
JJ.). — The  attachment  is  founded  on  snbd.  5  of  sec.  3169 
of  the  Code,  which  permits  of  that  remedy,  "  where  the  de- 
fendant has  removed  or  is  about  to  remove  property  from 
that  city  (New  York)  with  intent  to  defraud  his  creditors, 
or  that  he  has  assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete  property  with  the  like  in- 
tent." 

The  affidavit  shows  that  one  of  the  defendants  (which, 
does  not  appear)  said  the  defendants  conld  not  pay  anything, 
that  they  thought  they  would  have  to  turn  over  their  busi- 
ness to  a  friend  down  town,  and  all  ci*editors  would  get 
left.  That  one  Freece  who  had  obtained  judgment  would 
get  nothing;  that  when  they  were  sued  it  ruined  their 
credit,  and  now  they  would  have  to  protect  themselves. 
The  proofs  are  insufficient. 
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The  fact  that  one  of  the  defendants  said  the  defendants 
thought  they  would  have  to  turn  over  their  business,  that 
oreditors  might  be  left,  and  that  they  would  have  to  protect 
themselves,  does  not  prove  that  the  defendants  intended  to 
transfer  their  property  to  cheat  and  defraud  creditors  (Skiff 
V.  Stewart,  89  Sow.  Pr.  885).  It  may  lead  to  the  infer- 
ence that  the  defendants  intended  something  wrong,  but 
this  does  not  affirmatively  prove  fraud,  which  must  be 
proved  and  cannot  be  presumed  (see  Springfield  v.  Fields, 
13  Dalyj  171).  It  does  not  appear  what  the  defendants' 
property  consisted  of,  nor  what  it  was  worth,  nor  that  any- 
thing was  done  to  the  injury  of  the  plaintiffs. 

It  follows  that  the  order  appealed  from  must  be  re- 
versed, with  costs  to  abide  the  event  of  the  action. 


ESTATE  OF  HEARMAN. 
SuPRBKB  OouBT,  Thisd  Depabtment,  Genebal  Tebm; 

KOVEMBEB,  1890. 

§  2755  et  eeq. 

8aU  ^  real  utaU  to  pay  deoedenV$  debU-^iohm  proceedings  cannot  he 

reopened. 

In  a  proceeding  for  the  sale  of  a  decedent's  real  property  for  the  pay- 
ment of  his  debts,  where  a  claim  has  been  litigated  by  the 
devisees,  and  the  case,  upon  the  testimony  offered  submitted, 
the  surrogate  cannot  reopen  the  case  and  receive  new  testimony 
without  notice  to  the  devisees  or  their  attorney. 

(Decided  N&cember  26,  1890). 

Appeal  by  the  devisees  from  an  order  of  the  Renssalaer 
county  surrogate's  court  made  in  a  proceeding  for  the  sale 
of  a  decedent's  real  property  to  pay  the  claim  of  creditors. 


VOL.  XX. 

Estate  of  Hearman. 


Tho  facts  appear  in  the  opinion. 

R,  H,  McClelUm^  for  devisees  appellants. 

Orin  GambeXl,  for  creditors  respondent 

LAjfTDON,  J. — ^Proceedings  were  instituted  before  the 
surrogate  by  the  executor  to  obtain  the  proper  order  or  de- 
cree to  lease,  mortgage,  or  sell  the  real  estate  of  the  de- 
ceased for  the  payment  of  his  debts.  The  proper  parties 
were  cited  and  appeared,  and  several  hearings  had.  The 
claim  of  Jacob  H.  Snyder  upon  a  note  alleged  to  have  been 
given  him  by  the  deceased  was  contested  by  the  executor 
and  the  devisees.  McClellan  &  McClellan  appeared  for  the 
executor ;  Mr.  G.  H.  Hearman  appeared  for  the  devisees, 
these  appellants.  One  of  the  defences  to  the  note  was 
the  statute  of  limitations.  December  16,  1889,  the  matter 
was  submitted  to  the  surrogate  for  decision  upon  the  evi- 
dence. The  surrogate's  term  of  oflBce  expired  December 
81, 1889.  December  30,  1889,  upon  the  affidavit  of  the 
attorney  of  the  claimant,  Snyder,  that  further  material  evi- 
dence in  his  favor  had  been  discovered,  the  surrogate 
granted  an  order  requiring  "  McClellan  &  McClellan,  attor- 
neys for  the  executors,  devisees,  and  other  persons  inter- 
ested in  the  estate  of  the  said  Peter  D.  Hearman,"  to  show 
cause  at  the  surrogate's  court  to  be  held,  etc.,  December  81, 
1889,  at  12  o'clock  noon,  why  the  hearing  should  not  be 
reopened  for  the  purpose  of  introducing  further  testimony 
npon  the  part  of  said  Jacob  H.  Snyder.  The  order  was 
served  upon  McClellan  &  McClellan,  but  not  upon  Mr. 
Hearman,  who  had  appeared  for  the  devisees.  Mr.  McClel- 
lan appeared  before  the  surrogate's  conrt  upon  the  return- 
day,  and  in  behalf  of  the  executor  made  sundry  objections 
to  reopening  the  case.  The  surrogate  decided  to  reopen 
the  case,  whereupon  Mr.  McClellan  withdrew.  The  surro* 
gate  then  received  additional  testimony,  and  thereafter 
made  an  order  allowing  the  claim  of  Snyder,  and  made  an 
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interlocntorj  order  establishing  the  debts  and  providing  for 
an  appraisal  of  the  real  estate  preliminary  to  the  final  order 
in  the  premises.     The  devisees  excepted. 

It  thas  appears  that  the  case  was  reopened,  and  new 
testimony  was  received  to  support  Snyder's  claim,  without 
notice  to  the  devisees  or  their  attorney.  Their  right  to 
contest  the  validity  of  this  claim  (Code  Civ.  Pro.  §  2755) 
was  thus  impaired. 

The  order  and  decree  are  reversed  as  against  the  appel- 
lants, with  costs  to  them  against  Snyder,  and  the  case  is 
sent  back  to  the  surrogate's  court  for  a  new  trial  of  the 
claim,  and  for  such  further  proceedings  as  may  be  proper. 

Learnbd,  p. J.,  and  Mayhah,  J.,  concurred. 


LEZENSKY  v.  THE  SUPREME  LODGE  OF  THE 
KNIGHTS  OF  HONOR. 

City  Coubt  of  New  Tobk,  Special  Tebm,  Chambers; 
June,  1890. 

§  3191. 

Appeal— token  ehould  be  tahenfram  order  of  general  term  direeting  a 
neu  trial — wJien  judgment  cannot  he  entered. 

An  appeal  may  be  taken  to  the  court  of  common  pleas  from  an  order 
.  made  by  the  general  term  of  the  dty  court  of  New  York  grant- 
ing a  new  trial  where  it  awards  costs  to  abide  the  event.  In 
such  a  case  there  is  nothing  for  which  a  judgment  can  be  en- 
tered, and  no  formal  judgment  need  be  entered. 

Whitfield  V.  Broadway  and  Seyenth  Avenue  R.  R.  Co.  (19  N.  T.  Ok. 
Pro.  105)  distinguished. 

(Decided  June  10,  1890.) 

Motion  by  the  plaintiff  that  the  defendant  be  required 
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to  enter  judgment  upon  an  order  of  the  general  term  re- 
versing  a  judgment  of  the  Bpecial  term,  and  directing  a 
new  trial  with  costs  to  abide  the  event. 

Sufficient  facts  appear  in  the  opinion. 
Charles  StecJdery  for  plaintiff  and  motion. 
Morris  Goodheart^  for  defendant,  opposed. 

McAdak,  C.J. — ^An  appeal  may  be  taken  to  the  court 
of  common  pleas  from  '^  an  order "  made  by  the  general 
term  of  the  city  court,  granting  a  new  trial.  No  formal 
judgment  need  be  entered,  the  order  being  in  the  nature  of 
a  final  determination  (  Code  Civ.  Pro.  §  3191 ;  Bamberg  v. 
Stern,  76  N.  Y.  555).  The  costs  awarded  were  "  to  abide 
the  event,"  so  that  there  is  nothing  for  which  a  judgment  * 
can  be  entered. 

The  case  is  unlike  Whitfield  v.  Broadway  &  7th  Ave. 
R  R.  Co.  (19  iT.  Y.  Civ.  Pro.  105),  wherein  a  judgment 
for  the  plaintiff  was  affirmed,  with  costs,  and  a  new  judg- 
ment for  costs  was  entered  on  the  order  of  the  general  term. 
There  the  order  was  preliminary  to  the  final  judgment  sub- 
sequently entered,  and  the  defendant  erroneously  appealed 
from  the  order  instead  of  the  judgment. 

Motion  to  compel  plaintiff  to  enter  judgment  on  the 
order  of  reversal  denied,  without  costs. 
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NESTER,  Appellant,  v.  BISCHOFF,  Exboutoe,  etc.  ; 
BROWN,  Sheriff,  etc..  Respondent. 

CouBT  OF  Appeals;  December,  1890. 

§  1702,  3807. 

Taxation  of  ther{g^$/eei—how  mads  in  aetian  of  replmn. 

The  court  in  which  an  action  of  replevin  is  pending,  or  a  judge  there- 
of, or  a  county  judge,  has  power  to  award  to  the  sheriff  com- 
pensation for  his  trouble  and  expense  in  taking  possession  of 
and  preserving  property.  The  manner  in  which  a  sheriff's  com- 
pensation for  taking  and  preseryiog  goods  replevied  should  be 
ascertained  is  in  the  discretion  of  the  judge,  by  whom  his  bill 
for  fees  and  expenses  are  taxed,  and  he  may  receive  affidavits 
on  that  subject  or  take  oral  proof  himself,  or  direct  that  the 
facts  be  ascertained  by  a  reference,  but  he  cannot  dispense  with 
all  proofs  on  the  subject  and  fix  an  arbitrary  sum,  nor  act  upon 
his  own  judgment  as  to  what  was  the  proper  measure  of  com- 
pensation. 

Fixing  by  a  justice  of  a  court  of  compensation  which  shall  be  paid 
a  sheriff  for  taking  and  preserving  goods  replevied  is  a  judicial 
act,  calling  for  the  exercise  of  judgment  and  discretion,  and 
some  legal  proof  is  essential  to  sustain  the  determination. 

Nester  v.  Bischoff  (24  if.  F.  8t.  Bep,  856)  reversed. 

(Decided  Decemb&r  2,  1890.) 

Appeal  by  the  plaintiff  from  a  jodgment  of  tlie  supreme 
court,  general  term,  in  the  second  department,  affirming  an 
order  of  Hon.  J.  F.  Barnard,  made  at  Chambera,  taxing 
costs  of  the  sheriff  of  Richmond  county  in  this  action. 

The  facts  ai*e  stated  in  the  opinion. 

William  M,  Mullin^  for  plaintiff  appellant 
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J.  2>.  Van  Hoevenberg^  for  sheriff  respondent. 

O'Brien,  J. — The  plaintiff  brooght  this  action  in  July, 
1884,  to  recover  the  possession  of  a.  large  quantity  of  beer 
and  malt  which  he  claimed  the  defendants  wrongfully  de- 
tained from  him.  The  requisition  was  delivered  to  Benja- 
min Brown,  then  sheriff  of  the  county  of  Richmond,  and 
in  whose  favor  and  upon  whose  application  the  order  ap- 
pealed from  was  made,  for  execution,  who  executed  it  by 
taking  possession  of  the  property,  though  he  did  not  re- 
move it  from  the  premises  where  it  was.  In  November, 
1884,  the  court  made  an  order  at  special  term,  upon  the 
application  of  the  plaintiff,  permitting  him  to  discontinue 
the  action  upon  payment  of  costs  and  the  defendant's  dam- 
ages. The  order  also  provided  that  the  requisition  be  dis- 
charged, and  that  the  plaintiff  pay  the  sheriff's  fees  after 
taxation  of  the  same  upon  notice  to  his  attorney  in  the 
case.  In  March,  1888,  the  plaintiff's  attorney  served  a  de- 
mand iif  writing  upon  the  sheriff  that  the  costs  and  fees 
payable  to  him  in  the  action  be  taxed.  On  the  11th  of 
August,  1888,  the  sheriff  presented  his  bill  for  fees  and  ex- 
penses to  a  justice  of  the  supreme  court,  who  made  an  or- 
der taxing  the  same  upon  notice  to  the  plaintiff's  attorney. 
The  justice  allowed  the  sheriff  $390  '^  for  jtaking  and  pre- 
serving goods  replevied,  services  of  deputy  in  charge,  etc., 
130  days,  at  three  dollars."  The  general  term  has  affirmed 
this  order,  and  the  plaintiff  appeals  therefrom  to  this  court. 
The  court  in  which  the  action  was  pending,  or  a  judge 
thereof,  or  a  county  judge,  had  power  to  award  to  the  sher- 
iff compensation  for  his  trouble  and  expense  in  taking  pos- 
session of  and  preserving  the  property  {Code  Civ.  Pro.  §§ 
8307,  1702). 

The  bill  presented  by  the  sheriff,  and  which  was  taxed 
by  the  judge,  was  not  verified,  nor  was  any  proof  made  by 
affidavit  or  otherwise  that  the  sheriff  paid  for  the  care  and 
keeping  of  the  property  the  sum  awarded  to  him  upon  the 
.uxatioD,  or  any  other  sum,  or  that  his  trouble  and  expense 
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in  6ucb  care  and  keeping  was  worth  that,  or  any  other  snm, 
though  the  affidavit  of  plaintiff's  counsel  contained  state- 
ments tending  to  show  that  the  real  expenses  were  much 
less,  and  which  were  certainly  of  sach  a  character  as  to  re- 
qaire  some  reply.  The  sheriff  was  thns  awai*ded  a  consid- 
erable sam  of  money,  which  by  the  terms  of  the  order  of 
discontinuance  the  plaintiff  was  required  to  pay,  without 
any  proof  that  he  was  entitled  to  it.  The  manner  in  which 
the  sheriff's  compensation  should  be  ascertained  was  in  the 
discretion  of  the  judge.  He  could  have  received  affidavits 
on  that  subject ;  he  could  have  taken  oral  proof  himself,  or 
directed  that  the  fact  be  ascertained  by  a  reference ;  but  he 
could  not  dispense  with  all  proof  on  the  subject,  and  fix  an 
arbitrary  sum  or  aot  upon  his  own  judgment  as  to  what  was 
the  proper  measure  of  compensation.  It  was  a  judicial  act 
calling  for  the  exercise  of  judgment  and  discretion,  and 
some  legal  proof  is  essential  to  sustain*  the  determination. 
For  this  reason  the  order  of  the  general  term  and  that  of 
the  judge  taxing  the  sheriff's  compensation  should  be  re- 
versed, with  costs. 
All  concurred* 
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THE  STBOWBRIDGE  LITHOGRAPHIC  CO.,  Eb- 

8P0HDKHT,  V.  CRANE,  THE    METROPOLITAN  JOB 

PRINTING  CO.,  Appbllamt. 

SuFBEME   CouBT,  FiBST   Dbfabthent,  Gbhbkal   Tebh  ; 

DXOEMBBB,    1890. 

§452. 

I^arty  to  aeUon — when  third  party  has  such  interest  in  subject  of  eon' 
tra^ersy  as  to  entitle  him  to  be  made  a  party. 

In  an  action  brought  to  restrain  the  defendant  from  working  for 
a  party  with  whom  he  has  entered  into  a  contract  to  work,  and 
from  working  for  any  one  else  as  a  lithographic  artist  in  viola- 
«tion  of  a  restrictive  covenant  contained  in  a  contract  made  by 
him  with  the  plaintifb,  the  person  for  whom  he  has  contracted 
to  render  such  services  has  an  interest  in  the  controversy  within 
the  meaning  of  section  452  of  the  Code  of  Civil  Procedure, 
which  entitled  him  to  be  brought  in  as  a  party  defendant. 

People  V.Albany  and  Vermont  Railway  Co.  (77  Jf,  T,  282)  followed. 

{Decided  December  29,  1890). 

Appeal  by  tlie  Metropolitan  Job  Printing  Co.  from  an 
order  of  the  New  York  connty  special  term  denying  a 
motion  made  by  them  that  they  be  bronght  in  as  parties 
defendant  to  this  action. 

The  facts  are  stated  in  the  opinion,  and  other  facts  will 
appear  by  reference  to  the  opinion  rendered  on  determin- 
ing a  motion  to  vacate  a  preliminary  injanction  ^granted  in 
this  action,  reported  post^  p.  24. 

George  H.  Hartj  for  appellant. 

John  T.  Walshy  for  plaintiflE  respondent 
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Basbbtt,  J. — The  application  to  bring  iu  the  appellants 
as  parties  defendants  should  have  been  granted.  They  had 
an  interest  in  the  present  controversy  and  in  the  subject 
thereof  within  the  meaning  of  section  452  of  the  Code. 
The  action  is  not  merely  to  enjoin  Crane  from  working 
generally  in  violation  of  his  contract  with  the  plaintifEs,  but 
from  working  for  these  appellants  under  a  contract  which 
he  has  made  with  them.  In  other  words,  to  restrain  the 
execution  of  that  contract.  The  appellants  have  thus  a 
direct  interest 'in  the  controversy.  They  certainly  have  a 
right  to  be  heard  before  they  are  deprived  by  injunction  of 
the  services  of  a  person  who  is  ready  and  willing  to  fulfil 
his  engagement  with  them.  This  principle  has  always  been 
recognized,  and  it  has  been  the  common  practice,  both  in 
England  and  this  country,  to  proceed  against  the  party  who 
may  be  injuriously  affected  by  the  injunction,  as  well  as 
against  the  employee  who  is  charged  with  violating  the  re- 
strictive covenant  (Dc  Pol  v.  Sohlke  et  aLj  7  Hoht.  280 ; 
Fredericks  v,  Mayer  &  Gurney,  13  How.  Pr,  666,  aflSrmed 
by  the  General  Term  in  1  Bosw.  227 ;  Hamblin  v.  Dinne- 
ford  et  al.^  2  Edw.  Ch,  628 ;  Lumley  u  Wagner,  1  DeGex^ 
{M.  dk  G.)  604,  and  see  Mr.  Abbott's  note  to  McCaul  v, 
Brahain,  16  Fed,  Rep.  37). 

The  general  rule  that  all  parties  whose  interests  are  to 
be  affected  by  a  judicial  decree  should  be  brought  in  has 
been  broadly  applied  (see  Clay  v.  Clay,  21  Hun^  609,  and 
Tibby  v.  Hayes,  27  Hun,  263).  In  the  People  v.  Albany 
and  Vermont  R.R.  Co.  (77  iT.  T.  232)  the  court  of  ap- 
peals held  that  the  lessee  of  a  railroad  corporation  whose 
charter  was  sought  to  be  annulled  was  entitled  to  be  made  a 
party  defendant.  That  action  was  brought  by  the  attorney- 
general  for  the  purpose  of  enforcing  an  alleged  forfeiture 
of  the  charter  of  the  lessor  corporation  and  dissolving  it, 
because  of  non-user  of  part  of  the  road.  Rapallo,  J.,  speak- 
ing for  the  court,  said  :  '^  The  lessee  has  such  an  interest  in 
the  subject  of  the  action,  and  in  the  real  estate  to  be  af- 
fected by  the  judgment,  as  to  entitle  it  to  be  heard." 
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The  subject  of  the  action  was  the  alleged  forfeiture, 
with  which  the  lessee  had  no  privity.  The  real  estate  was 
not  the  subject  of  the  action,  and  could  only  be  affected  by 
the  legal  consequences  flowing  from  dissolution.  Yet  the 
court  held  that  it  would  be  unjust  to  cat  off  the  rights  of 
the  lessee  without  a  hearing,  and  reversed  the  order  which 
denied  the  lessee^s  application. 

In  the  case  at  bar,  the  appellants'  contract  with  Crane, 
and  its  fulfilment  by  the  latter,  are  directly  involved. 
They  should  not,  therefore,  be  denied  a  hearing. 

The  order  appealed  from  should  be  revereed,  with  ten 
dollars  costs  and  disbursements,  and  the  application  of 
the  appellants  granted. 

Van  Bbukt,  P.  J.,  and  Babtlbtt,  J.,  concurred. 


BABNES  et  al.,  Respondents,  v,  BLAKE,  Impleaded, 
ETC.,  Appellant. 

SuPBEMB   Coubt,  Fibst    Depabtment,   Genebal   Tbbm; 
Janttaby,  1891. 

§§  450,  488, 1538. 

2\irCt0t  to  action — tohen  huAand  not  paHy  to  action  for  pa/rtitium — when 

Jact  that  htubandis  not  proper  party  vnU  not  nutain  demurrer 

on  ground  of  defedU  of  parties  dtfendant. 

In  an  tction  for  partition,  the  husband  of  one  who  has  an  interest  in 
the  property  is  not  a  necessary  or  proper  party  defendant  where 
he  has  no  interest  or  right  therein.  (Yak  Bbunt,  P. J.,  dissent- 
ing, held  that  although  not  a  necessary,  the  husband  was  a 
proper  party.) 

The  husband  of  one  holding  an  interest  in  real  property  can  have  no 
interest  or  right  therein  until  the  decease  of  his  wife  and  then 
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only  in  case  there  has  been  issue  bom  alire,  capable  of  inherit* 
ing  land;  her  conreyance  or  divestment  of  title  during  her  life 
will  prevent  the  estate  by  way  of  courtesy  from  ever  coming 
into  existence. 

In  an  action  for  partition  the  fact  that  a  defendant  is  neither  a  neces 
sary  or  proper  party  will  not  authorize  him  to  demur  to  the 
complaint  on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  where  the  complaint 
does  state  facts  sufficient  to  constitute  a  cause  of  action  for  the 
partition  of  the  real  estate  among  those  holding  the  legal  title 
thereto,  and  a  demurrer  interposed  on  that  ground  should  be 
overruled  and  dismissed. 

(Decided  Januaay  13,  1891.) 

Appeal  by  the  defendant  from  an  interlocutory  judg- 
xnent  overruling  a  demnrrer  to  the  complaint. 

The  facts  appear  in  the  opinion. 

C.  Bainbridge  Smithy  for  defendant  appellant 

Flamen  B.  Candler^  for  plaintiffs  respondents* 

Daniels,  J. — The  defendant,  Frederick  D.  Blake,  has 
been  made  a  defendant  in  this  action,  which  is  for  the  par- 
tition of  real  estate,  upon  the  allegation  that  he  was  a  ten- 
ant by  the  courtesy  initiate,  as  the  husband  of  the  defendant 
Sarah  Frances  Blake,  who  is  one  of  the  tenants  in  common. 

The  demurrer  was  served  on  the  ground  that  the  com- 
plaint stated  no  cause  of  action  against  him.  And  that  ob- 
jection seems  to  be  well  founded,  for  the  law  has  not 
authorized  nor  required  the  husband  to  be  made  a  party  to 
an  action  of  partition  when  his  wife  may  be  interested  in 
the  property  to  be  divided. 

Who  are  to  be  made  parties  has  been  declared  by  section 
1538  i>f  the  Code  of  Civil  Procednre ;  that  section  does 
provide  for  making  the  wife  a  party  for  the  reason  that 
she  has  an  inchoate  right  of  dower.  That  is  an  existing 
right  which  may  develop  into  a  title,  and  surely  will  do  so, 
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oil  the  decease  of  the  luisband  leaving  bis  wife  surviving 
]iim,  unless  she  previously  released  her  interest  in  the  land. 
But  with  the  husband  the  case  is  entirely  different,  for  he 
can  have  no  interest  or  riglit  until  the  decease  of  his  wife, 
and  only  then  in  case  there  has  been  issue  born  alive  capable 
of  inheriting  the  land.  Her  conveyance  of  divestment  of 
title  during  her  life  will  prevent  the  estate  by  way  of  cour-  - 
tesy  from  ever  coming  into  existence  (3  JS,  S,  6th  ed.  159, 
§  75).  And  it  is  doubtless  for  that  reason  that  the  husband 
by  this  section  has  not  been  permitted  to  be  made  a  party 
until  he  shall  first  have  become  a  tenant  by  the  courtesy.  If 
it  had  been  intended  that  he  should  previously  be  brought 
in  as  a  party,  the  section  would  have  so  declared,  as  it  has 
in  the  case  of  the  wife  having  an  inchoate  riglrt  of  dower. 
The  requirement  that  she  shall  be  a  party,  and  the  omission 
of  it  in  the  case  of  the  husband,  is  significant  evidence  of 
the  intention  to  exclude  him  until  he  shall  be,  in  fact,  as 
the  section  has  declared,  an  actual  tenant  by  the  courtesy. 
This  construction  is  not  only  supported  by  the  language  of 
the  section,  but  it  is  fui*ther  maintained  by  section  450  of 
che  same  Code,  declaring  that  ^Mt  is  not  necessary  or  proper 
to  join  her  husband  with  her  as  a  party  in  any  action  or 
special  proceeding  affecting  her  separate  property."  The 
sections  are  entirely  harmonious,  and  require  the  husband 
to  be  excluded  as  a  party. 

Tlie  husband  in  this  case  is  not  a  person  who  by  any 
contingency  contained  in  any  devise  or  grant  or  otherwise 
18  or  may  become  entitled  to  a  beneficial  interest  in  an  un- 
divided interest  in  the  property.  For  by  no  devise,  grant, 
or  other  instrument  was  such  a  contingency  ever  created. 
And  in  the  connection  in  which  the  words  "or  otherwise" 
iiave  been  used,  that  is  the  construction  required  to  be 
placed  upon  them  (Lewis  v.  Smith,  9  iT.  Y.  502,  520). 
They  were  added  to  include  any  like  or  similar  source  of  a 
contingent  interest,  and  not  ta  include  a  mere  possibility 
that  the  husband  of  a  tenant  in  common  may  outlive  his 
wife,  and  after  issue  l)orn  alive  of  the  marriage,  may  finally 
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become  a  tenant  by  the  courtesy.  This  consti-uction  is  also 
supported  by  the  omission  specifically  to  provide  for  his 
being  made  a  party,  when  the  fact  was  within  the  legislative 
contemplation  in  framing  the  section  and  his  presence  was 
only  provided  for  as  a  party  after  he  should  in  fact  become 
a  tenaQt  by  the  courtesy.  And  this  construction  was  adopted 
in  Mapes  v.  Brown  (14  Abb.  N.  C.  94).  And  to  the  like 
effect  is  Trustees  of  Jones  v.  Roth  (18  Weeldy  Dig.  459). 

But  the  fact  that  this  defendant  was  not  either  a  proper 
or  necessary  party  did  not  authorize  him  to  demur  to  the 
complaint  on  the  ground  taken  in  his  behalf.  For  it  did 
very  clearly  state  a  cause  of  action  for  the  partition  of  this 
real  estate.  And  the  complaint,  therefore,  was  not  liable 
to  the  objection  mentioned  in  the  demurrer.  It  is  only 
when  the  complaint  "  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action"  that  a  demurrer  in  this  form  can 
be  sustained.  But  that  is  not  the  condition  of  this  com- 
plaint. It  does  state  a  cause  of  action  which  is  sufficient  to 
exclude  it  from  this  subdivision  of  section  488  of  the  Code 
of  Civil  Procedure  (Foulks  v.  Foulks,  25  N.  Y.  St.  Rep. 
339). 

The  only  class  of  cases  in  which  a  demurrer  has  been 
authorized  by  section  488  of  the  Code  of  Civil  Procedure 
for  an  excess  of  parties  is  where  there  is  a  misjoinder  of 
plaintiffs.  The  misjoinder  of  defendants  was  not  deemed 
so  serious  a  defect  as  to  require  a  demurrer  for  its  redress. 
It  has  therefore  been  left  as  it  stood  under  the  former  sys- 
tem of  practice  to  be  corrected  by  answer,  by  way  of  dis- 
claimer where  the  party  has  no  interest  in  the  subject  of 
the  action.  The  special  term  should  not  only  have  over- 
ruled but  also  dismissed  the  demurrer  as  improperly  served. 
And  the  order  should  be  so  modified  and  as  modified, 
affirmed,  with  costs. 

Bbady,  J.,  concurred. 

Van  Beunt,  P.J. — I  concur  in  the  result  of  Mr.  Justice 


VOL.  XX.  21 

Carter  v,  Ferguson. 


Daniels'  opinion  only.  It  seems  to  me  that  as  the  learned 
Jadge  has  thought  it  necessary  to  discuss  so  elaborately  the 
question  as  to  whether  the  husband  is  a  necessary  party,  it 
is  apparent  that  he  was  a  proper  party,  as  in  a  partition  suit 
every  person  is  a  proper  party  who  may  have  even  only  a 
colorable  daim. 


CAETER,  Appellant,  v.  FERGUSON,  Respondent. 

Supreme    Coubt,  First    Department,    General  Term; 
December,  1890. 

^603  etseq. 
Injunction — uiken  not  granted  toprwent  violation  o/eoTdraet, 

In  order  to  warrant  the  granting  of  a  preliminary  injunction  to 
prevent  the  violation  of  a  contract,  it  should  be  made  to  appear 
that  the  plaintiff,  has  no  adequate  remedy  at  law,  and  the  in- 
adequacy of  the  legal  remedy  is  the  test  as  to  whether  the  de- 
fendant should  or  should  not  be  restrained  in  actions  brought  to 
restrain  the  defendant  from  breaking  a  contract  binding  him 
to  perform  as  an  actor  exclusively  for  the  plaintiff. 

An  injunction  will  not  be  granted  to  restrain  a  defendant  from 
breaking  a  contract  to  perform  as  an  actor  exclusively  for  the 
plaintiff,  unless  the  artistic  abilities  of  the  defendant  are  excep- 
tional, so  that  his  place  cannot  readily  be  supplied. 

Bronk'v.  Riley  (50  Bun^  489)  followed. 

Where  in  an  action  to  restrain  an  actor  from  performing  for  other 
parties  in  violation  of  a  contract  made  by  him  with  the  plain- 
tiff to  perform  exclusively  for  her,  it  is  not  shown  that  he  is  an 
actor  of  special,  unique,  cr  extraordinary  qualifications,  but  on 
the  contrary,  his  own  counsel  expressly  asserts  that  he  is  not  a 
star  or  attraction  of  the  company,  or  even  a  prominent  member 
thereof  and  it  also  appears  that  however  capable  an  actor  he 
may  be,  he  has  not  yet  achieved  distinction,  and  was  not  en- 
^gaged  to  perform  as  the  leading  man  in  the  plaintiff's  company, 
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his  name  appearing  only  third  in  the  published  list  of  the  per- 
formers,->/Z^  that  his  failure  to  keep  his  contract  with  the  plain- 
tiff, and  his  appearance  in  Tiolation  of  it,  at  another  theatre,  had 
not  done,  and  would  not  do,  the  plaintiff  any  irreparable  injury 
or  damage  incapable  of  being  ascertained  by  an  action  at  law. 
(Decided  Dee&mber  81,  1890.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New  York 
county  special  term,  denying  a  motion  made  by  her  for  a 
preliminary  injunction  restraining  the  defendant  from  vio- 
lating a  contract,  binding  him  to  perform  as  an  actor  ex- 
clnsively  for  the  plaintiff. 

The  facts  appear  in  the  opinion. 

A.  11.  Hummel  {Howe  and  Hum^nd^  attorneys)  for 
plaintiff,  appellant. 

A,  e/.  DiUenhjoffeTy  for  defendant,  respondent. 

Bartlett,  J. — In  order  to  warrant  the  granting  of  a 
prelinjinary  injunction  to  restrain  the  violation  of  a  con- 
tract, it  should  be  made  to  appear  that  the  plaintiff  has  no 
adequate  remedy  at  law.  The  inadequacy  of  the  legal 
remedy  is  the  test  as  to  whether  the  defendant  should  or 
should  not  be  restrained  in  the  class  of  cases  to  which  the 
present  suit  belongs.  The  English  courts  and  our  own 
have  frequently  granted  \\\]\\\\q\.\o\\%^  pendente  lite^  to  pre- 
vent actors  from  performing  for  other  parties  when  they 
have  undertaken  to  play  only  for  the  plaintiff ;  but  the  ex- 
ercise of  this  jurisdiction  has  usually  been  confined,  and 
ought  in  our  judgment  always  to  be  limited,  to  cases  where 
the  artistic  abilities  of  the  defendant  are  exceptional,  so  that 
his  place  cannot  readily  be  supplied,  for  it  would  seem  to  be 
only  under  such  circumstances  that  irreparable  damage  can 
be  occasioned  to  the  plaintiff.  As  is  well  said  by  Mr. 
Pomeroy :  "Where  a  contract  stipulates  for  special,  unique, 
or  extraordinary  personal  services  or  acts,  or  for  such  serv- 
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1068  or  acts,  to  be  rendered  or  done  by  a  party  having  spe- 
cialy  unique,  or  extraordinary  qualifications,  as,  for  example, 
l>y  an  eminent  actor,  singer,  artist,  and  the  like,  it  is  plain 
that  the  remedy  at  law  of  damages  for  its  breach  might  be 
wholly  inadequate,  since  no  amount  of  money  recovered 
by  the  plaintiff  might  enable  him  to  obtain  the  same  or  the 
same  kind  of  services  or  acts  elsewhei*e,  or  by  employing 
any  other  person"  (3  Pomeroy^s  Equity  Jurisprudence^  § 
1343).  The  general  term  of  the  third  department,  com- 
menting upon  this  passage,  points  out  that  the  jurisdiction 
to  interfere  by  injunction  approved  therein  is  confined  to 
cases  of  special,  unique,  and  extraordinary  qualifications  on 
the  part  of  the  defendant,  and  Leasned,  P.  J.,  remarks : 
**It  can  readily  be  seen  that  the  court  might  restrain  by  in- 
junction a  great  actor  from  playing  at  another  theatre  in 
violation  of  his  contract,  while  it  would  not  restrain  a  sales- 
man from  quitting  his  employ  before  his  contract  had  ex- 
pired, even  though  under  the  contract  he  were  to  be  paid 
a  percentage  on  sales"  (Bronk  v.  Riley,  50  Huriy  489). 

Kow  it  is  in  no  wise  derogatory  to  the  defendant  in  this 
case  to  say  that  he  is  not  shown  to  be  an  actor  of  special, 
unique,  or  extraordinary  qualifications.  His  own  counsel  on 
tliis  appeal  expressly  asserts  that  the  defendant  is  not  a  star 
or  attraction  of  the  company,  or  even  a  prominent  member 
thereof. 

However  capable  an  actor  the  defendant  may  be,  he  has 
not  yet  achieved  distinction.  He  does  not  seem  to  have 
been  engaged  to  perform  as  what  is  known  as  the  leading 
man  in  the  plaintiff's  company,  his  name  appearing  only 
third  in  the  published  list  of  the  performers  who  were  to 
act  with  Mrs.  Carter.  The  affidavits  do  not  satisfy  us  that 
his  failure  to  keep  his  contract  with  her,  or  liis  appearance 
in  violation  of  that  contract  at  another  theatre,  has  done  or 
will  do  her  any  irreparable  injury,  or  any  damage  incapable 
of  being  ascertained  in  an  action  at  law.  For  these  reasons, 
without  considering  the  others  urged  by  counsel  or  referred 
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to  by  the  court  below,  we  think  the  application  for  an  in- 
junction was  properly  denied. 

The  order  appealed  from  must  be  affirmed,  with  $10 
costs  and  disbursements. 

"^AN  Bbunt,  P.J.,  and  Babbbtt,  J.,  concurred. 


THE  STROWBRIDGE  LITHOGRAPHIC  CO.,  Rii- 
spoNDENT,  V.  CRANE,  Appellant. 

SuPBEMB    CouBT,    FiEST    Depabtment,  Gekeral  Tebm; 
Decembeb,  1890. 

§608. 

Injunction — when  teiU  not  he  granted  to  restrain  violation  o/eontraet. 

Equity  will  not  interfere  to  restrain  by  injunction  the  ▼iolation  of 
a  restrictiTe  covenant  contained  in  a  contract  in  relation  to 
person^  services,  except  where  the  services  are  special,  unique, 
and  extraordinary,  as  in  the  case  of  singers,  actors,  authors,  and 
the  like.  The  question  as  to  whether  the  services  are  special, 
unique,  and  extraordinary  may  be  determined  by  inquiry  as  to 
whether  a  substitute  for  the  employee  can  readily  be  obtained, 
and  whether  such  substitute  will  substantially  answer  the  pur- 
pose of  the  contract,  or  whether  the  individual  services  specially 
contracted  for  are  essential  to  prevent  injury. 

The  foundation  of  the  jurisdiction  of  a  court  of  equity  to  restrain  by 
injunction  the  violation  of  a  contract  restraining  a  party  from 
performing  services  for  another  is  the  inability  of  the  law  to 
afford  adequate  relief. 

To  entitle  a  party  to  an  injunction  restraining  another  from  working 
for  a  competitor,  in  violation  of  a  contract  made  by  him  with 
the  plaintiff,  he  must  bring  himself  clearly  within  the  principle 
upon  which  the  exceptional  jurisdiction  in  such  cases  rests,  and 
must  establish  the  fact  that  irreparable  injury  will  result,  and 
show  an  immediate  necessity  for  the  extraordinary  remedy. 

{Decided  December  29,  1890.) 
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Appeal  by  the  defendant  from  an  order  of  the  New 
York  coanty  special  term  granting  a  temporary,  injunction 
restraining  him  from  working  for  the  Metropolitan  Job 
Printing  Company,  or  any  other  person  or  company,  as  a 
lithographic  designer  or  lithographic  sketch  artist. 

The  facts  are  stated  in  the  opinion. 
George  H.  Hariy  for  plaintiflE  appellant. 
John  T.  Walsh,  for  defendant  respondent 

Barbett,  J. — As  a  general  rnle,  equity  will  not  inter- 
fere to  restrain  by  injunction  a  violation  of  a  restrictive 
covenant  in  relation  to  personal  services.  Exceptions  have 
been  made  where  the  service  was  special,  unique,  and  extra- 
ordinary {JPomeroy^s  Eq.  §  1343),  as  in  the  case  of  singers, 
actors,  authors,  artists,  and  the  like.  It  may  sometimes  be 
difficult  to  say  just  what  is  a  special,  unique,  and  extraor- 
dinary service,  or  whether  the  employee  possesses  special, 
nniqne,  or  extraordinary  qualifications.  The  solution  may 
generally  be  reached  by  an  inquiry  as  to  whether  a  substi- 
tute for  the  employee  can  readily  be  obtained,  and  whether 
such  substitute  will  substantially  answer  the  purpose  of  the 
contract.  In  other  words,  whether  the  individual  service 
specially  contracted  for  is  essential  to  prevent  irreparable 
injury. 

The  foundation  of  the  jurisdiction  is  the  inability  of  the 
law  to  afford  adequate  redress.  In  many  cases  the  damages 
could  not  possibly  be  ascertained,  and  the  injury  would  in 
every  just  sense  be  irreparable.  Where,  however,  a  proper 
substitute  can  readily  be  secured  and  the  service  demands 
no  exclusive  individuality,  the  reason  for  this  exceptional 
departure  from  common  law  principles  fails,  and  the  parties 
should  be  left  to  their  ordinary  remedies. 

To  entitle  a  party  to  an  ixi]\inQtiou  pendente  lite  in  this 
class  of  cases,  the  plaintiff  must  bring  himself  clearly  within 
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the  principles  upon  which  this  exceptional  jurisdiction 
rests.  He  must  establish  the  irreparable  injury  alleged, 
and  he  must  also  show  an  immediate  necessity  for  the  extras- 
ordinary  remedy.  It  must  not  be  overlooked  that  such  an 
injunction  grants,  preliminarily  and  without  a  trial,  the  en- 
tire  relief  sought  to  be  obtained  by  the  final  judgment. 
Such  an  injunction  should  be  granted  'with  great  caution, 
and  only  in  a  case  free  from  doubt,  where  the  necessity  is 
urgent.  These  views  necessarily  lead  to  the  reversal  of  the 
order  appealed  from.  The  defendant's  employment  was 
not  special,  unique,  or  extraordinary.  It  called  for  nothing 
peculiar  or  individual  to  him.  He  was  to  give  the  plain- 
tiffs the  benefits  of  his  talents  in  all  branches  of  the  art  of 
lithography  and  designing,  and  he  was  also  to  "color  sheets, 
mark  colors,  and  work  on  stone."  Much  of  this  was  purely 
mechanical,  but  even  with  regard  to  the  higher  branches  of 
the  art  there  was  nothing  uncommon  in  the  defendant's  quali- 
fications. He  is  simply  a  talented  and  rising  young  member 
of  the  guild  of  lithographic  sketchers.  His  name  adds  no 
special  value  to  the  good  work  he  does,  and  his  withdrawal 
entailed  no  serions  loss  upon  the  plaintiffs.  Indeed,  there 
is  no  proof  that  his  place  cannot  be  adequately  filled.  The 
only  allegation  in  the  complaint  on  that  head  is  that  "  it  is 
impossible  to  supply  defendant's  place  at  this  season  of  the 
yea/r  with  an  equally  competent  person,  all  such  pei*sons 
being  now  engaged."  And  this  allegation,  fortified  only 
by  the  general  statement  of  the  plaintiff's  New  York  agent, 
is  expressly  denied. 

Nor  is  there  any  proof  of  damage  or  of  actual  injury. 
The  plaintiff  is  an  Ohio  corporation,  doing  business  in  Cin- 
cinnati. Whether  it  transacts  business  in  this  city  does  not 
appear,  although  Mr.  Stewart  speaks  of  himself  as  the 
"manager  of  the  New  York  branch  of  the  plaintiff." 
How  the  plaintiff  in  Cincinnati  will  be  irreparably  injured 
unless  the  defendant  is  enjoined  from  working  for  the 
Metropolitan  Job  Printing  Company  in  New  York,  is  not 
apparent.    We  have,  in   fact,  but  little  doubt  that  the 


VOL.  XX.  27 

Pitkin  «.  WUcox. 


plaintiffs  can  supply  the  defendant's  place  with  an  equally 
competent  person,  and  that  the  loss  of  his  services  has  in- 
volved no  serious  detriment  to  their  business. 

Both  upon  the  facts  and  the  law  the  injunction  should 
have  been  denied,  and  the  order  should  therefore  be  i*e- 
versed,  with  $10  costs  and  disbursements,  and  the  injunction 
dissolved,  with  $10  costs. 

Yxs  Brxskt^  p.  J.,  and  Babtlett,  J.,  concurred. 


PITKIN,  Administbatob,  etc..  Appellant,  v.  WILCOX, 
Administbatbix,  sro.,  Respondent. 

SUPBEMB    COTTBT,    ThIBD     DEPARTMENT,    GeNEBAL    TeBM; 

November,  1890. 

§§  382,  2606. 

Limitatwn  to  aetim — when  har  of  ttatute  prevents  maintaining  of  action 

to  eomfd  accounting  of  administrator — duty  of  administrator 

to  plead  statute. 

An  executor  or .  administrator  is  bound  to  set  up  the  statute  of 
limitations,  and  he  would  not  be  allowed  in  his  accounting  any 
sum  which  at  the  time  of  its  payment  by  him  was  barred  by 
such  statute. 

Butler  V.  Johnson  (111  N,  T.  212)  followed. 

A  proceeding  by  a  next  of  kin  to  compel  an  executor  or  adminis- 
trator to  account  must  be  prosecuted  within  six  years  after  the 
right  to  require  the  accounting  accrued,  and  if  not  commenced 
within  that  time  is,  in  the  absence  of  any  disabilities,  barred  by 
the  six  years'  statute  of  limitation. 

A  proceeding  by  an  administrator  do  bonus  non  to  compel  an  account 
ing  by  the  administrator  of  his  deceased  predecessor  is  not 
within  the  six  years'  statute  of  limitations,  but  comes  within  that 
of  ten  years. 

Matter  of  Lats  (88  Biin,  618)  followed. 
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Where  one  W.  died  intestate  in  1862,  and  his  administrator  there- 
after died  leaTing  goods  unadministered,  and  was  succeeded  by 
one  H.  W.  as  administrator  de  hmiu  noUy  who  died  in  1875  and 
who  in  turn  was  succeeded  in  1877  by  one  P.  as  administrator 
de  bantu  non,  and  in  the  same  year  one  E.  W.  was  granted 
letters  of  administration  on  the  estate  of  H.  W., — HM^  that  P. 
could  not  maintain  a  proceeding  commenced  in  November,  1889, 
to  compel  E.  W.  to  account  as  administratrix  of  H.  W.  for  the 
goods  of  W.  unadministered  ;  that  the  right  of  P.  to  maintain 
the  proceeding  as  next  of  kin  was  barred  by  the  six  years*  statute 
of  limitation ;  that  being  the  only  next  of  kin  he  should  not  be 
permitted  to  lie  by  and  allow  a  claim  which  he  had  a  clear  right 
to  enforce,  to  become  stale  on  the  theory  that  there  was  cumu- 
latiTe  remedies  given  him  as  administrator  de  IfoniuTwn;  that 
the  proceedings  could  not  be  maintained  by  him  as  adminis- 
trator de  lonue  non,  because  his  right  as  such  to  maintain  it  ac- 
crued more  than  ten  years  before  this  action  was  commenced. 
(Lanodoh,  J.,  dissenting,— JEE^  that  the  ten  years*  statute  of 
limitation  did  not  begin  to  run  until  section  2606  of  the  Code 
of  Civil  Procedure  took  effect  in  1880,  and  that  therefore  the 
claim  was  not  barred  by  the  ten  years'  statute  of  limitation.) 

Matter  of  Van  Dyke  (44  Bin,  804)  followed. 

(Decided  November  28,  1890.) 

Appeal  by  the  plaintiff  from  an  order  of  the  surrogate's 
court  of  Saratoga  county  denying  a  petition   for  a  com- 
Isory  accounting  by  the  defendant. 

The  facts  are  stated  in  the  opinion. 

C.  S.  ZesteTj  for  appellant. 

Z.  Vamej/j  for  respondent. 

Matham,  J. — Tills  is  an  appeal  from  an  order  of  the 
surrogate  of  Saratoga  county,  denying  an  application  of  the 
appellant  for  an  order  to  compel  the  respondent  to  account. 

The  case  was  heard  and  disposed  of  by  the  surrogate  on 
the  petition  and  answer. 

The  petition  alleged  that  in  the  year  1862  George  W. 
Wilcox  died  intestate,  and  in  the  same  year  Lester  Wilcox, 
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hie  brother,  was  dalj  appointed  administrator  of  the  goods, 
chattels,  and  credits  of  the  deceased  ;  that  in  1867  or  1868 
Lester  Wilcox  died,  leaving  goods,  chattels,  and  credits  of 
his  intestate  nnadininistered ;  that  on  the  23d  of  November, 
1868,  Hiram  Wilcox,  another  brother,  was  appointed  ad- 
ministrator de  b&nis  non  of  said  George  W.  Wilcox,  and 
that  certain  personal  property  enumerated  in  the  petition 
came  into  his  possession  as  such  administrator,  and  that  he 
filed  inventory  of  the  same,  and  died  on  the  25th  day  of 
March,  1875,  withont  rendering  any  acconnt  as  admin- 
istrator. 

On  the  7th  day  of  February,  1877,  the  appellant  on 
tins  appeal  was  appointed  administrator  de  honis  nan  of  the 
said  George  W.  Wilcox,  deceased,  to  succeed  Hiram,  and 
his  letters  are  still  in  force. 

On  the  12th  of  March,  1877,  Eliza  A.  Wilcox,  the  re- 
spondent herein,  was  appointed  administratrix  of  Hiram 
Wilcox,  her  deceased  husband,  but  has  filed  no  inventory 
and  rendered  no  account  of  the  goods,  chattels^  and  credits 
held  by  her  deceased  husband  in  his  own  right  or  as  admin- 
istrator de  bonis  non  of  George  W.  Wilcox,  deceased. 

The  petitioner  further  alleged  that  the  mother  of  the 
petitioner  was  the  only  next  of  kin  of  George  W.  Wilcox, 
deceased  ;  that  she  died  intestate  before  the  filing  of  the 
petition  in  this  proceeding,  leaving  the  petitioner  her  only 
next  of  kin. 

On  this  petition  citations  tested  on  the  11th  of  Novem- 
ber, 1889,  were  issued  to  the  respondent,  who  appeared  and 
filed  his  answer,  alleging : 

First.  That  it  appeared  from  the  face  of  the  petition 
that  more  than  seven  years  had  elapsed  since  the  appoint- 
ment of  respondent  as  administratrix. 

Second,  That  the  proceedings  herein  to  compel  her  to 
account  are  barred  by  the  statute  of  limitations ;  that  more 
than  seven  years  had  elapsed  since  her  appointment. 

Third.  That  the  petition  was  barred  by  the  statute  of 
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limitations^  on  the  ground  that  more  than  ten  years  had 
elapsed  since  her  appointment  as  administratrix. 

Fourth*  That  the  statute  of  limitations  had  run  against 
Hiram  Wilcox,  administrator  de  bonis  noriy  on  the  ground 
that  six  years  and  over  had  elapsed  from  the  time  of  his  ap- 
pointment to  his  death. 

Fifth.  That  from  the  time  Hiram  Wilcox  was  appointed 
administrator  to  the  time  respondent  was  appointed  ad- 
ministratrix, the  seven  years'  statute  of  limitations  had  run 
against  the  petitioner,  to  wit,  over  eight  years,  and  the 
claim  was  barred  by  the  statute  of  limitations. 

SioBth.  That  by  reason  of  the  statute  of  limitations  hav- 
hig  run  against  the  petitioner's  claim  the  surrogate  has  no 
jurisdiction  to  compel  an  accounting. 

The  only  question  raised  by  the  petition  and  answer, 
and  the  only  one  discussed  on  this  appeal  is,  as  to  whether 
the  claim  of  the  petitioner  is  barred  by  the  statute  of  limita- 
tions. 

If  this  claim  is  barred  by  the  statute  of  limitations, 
then  it  was  the  duty  of  the  respondent  to  set  it  up  in  this 
proceeding.  "  An  executor  or  administrator  is  bound  to  set 
up  the  bar  of  the  statute  of  limitations,  and  he  would  not  be 
allowed  in  his  accounting  any  sum  paid  upon  a  debt  which 
at  the  time  of  its  payment  by  him  was  barred  by  such 
statute"  (Butler  v.  Johnson,  111  N.  T.  212). 

If,  therefore,  at  the  time  the  petitioner  instituted  these 
proceedings,  on  the  11th  day  of  November,  1889,  the  claim 
of  the  personal  representative  of  George  W.Wilcox  against 
the  estate  of  Hiram  Wilcox  was  barred  by  the  statute,  it 
was  right  and  the  duty  of  the  respondent  to  interpose  that 
defence. 

It  is  not  quite  apparent  from  the  petition  whether  these 
proceedings  are  instituted  by  the  petitioner  as  administrator 
de  bonis  non  of  George  W.  Wilcox,  deceased,  under  the 
provisions  of  section  2606  of  the  Code  of  Civil  ProcedurOi 
or  as  heir-at-law  or  next  of  kin  under  the  Revised  Statutes. 

The  petition  is  in  his  name  as  an  individual,  but  de« 
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scribefl  him  as  occupying  both  relations  to  the  estate  of 
George  W.  Wilcox. 

If  he  proceeded  as  next  of  kin  it  seems  well  settled,  no 
disabilities  being  alleged,  the  limitation  of  six  years  would 
control ;  if  the  application  was  not  made  and  the  proceed- 
ings instituted  within  that  time,  the  petitioner  would  be 
bound  by  the  six  years'  limitation  (Drake  v.  Wilkie,  30 
Hun,  539,  640;  Matter  of  Latz,  33  Id.  618  to  621).  As 
next  of  kin  the  petitioner,  after  the  expiration  of  one  year 
from  granting  of  letters,  could  have  cited  respondent  to  ac- 
count before  the  surrogate  {Code  Ow.  Pro.  §  2724)  and 
could  on  that  account  compel  a  distribution  of  the  estate 
and  payment  to  him  of  his  distributive  share,  and  in  analogy 
to  actions  at  law  to  recover  a  demand  that  was  due  the  stat- 
ute would  at  the  time  of  accruing  of  that  right  comnience  to 
run  and  at  the  end  of  six  years  from  that  time  the  claim 
would,  unless  the  running  of  the  statute  were  suspended  by 
the  commencement  of  proceedings,  be  barred  (Butler  v. 
Johnson,  supra). 

In  the  Matter  of  Van  Dyke  (44  Eufiy  394),  the  court 
Leld  that  an  application  on  the  part  of  the  next  of  kin  to 
compel  an  executor  or  administrator  to  account  was  a  pro- 
ceeding upon  a  liability  not  arising  upon  a  judgment,  and 
came  within  the  provisions  of  subd.  1  of  section  382  of  the 
Code  of  Civ.  Pro.,  and  must  be  prosecuted  within  six  years 
after  right  to  require  an  accounting  shall  have  accrued. 

If,  therefore,  the  petitioner  proceeded  as  next  of  kin, 
the  right  of  proceeding  would  have  been  barred  on  and 
after  the  12th  of  March,  1884,  and  as  the  petition  was  not 
filed  until  November  11,  1889,  his  proceedings  would  be 
barred. 

We  are  inclined  to  the  opinion  that  the  petitioner,  being 
the  only  next  of  kin,  was  bound  to  proceed  within  six  years 
after  Iiis  right  accrued  or  show  the  existence  of  some  disa- 
bility existing  during  that  time  which  prevented  the  statute 
from  running,  and  that  he  ought  not  to  be  permitted  to  lie 
by  and  allow  a  claim  which  he  had  a  clear  right  to  enforce 
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to  become  stale,  upon  the -theory  that  there  are  camalative 
remedies,  one  given  him  as  next  of  kin  and  the  other  as  ad- 
ministrator de  bonis  nan. 

But  if  under  the  provisions  of  the  Code  and  the  decisions 
he  may  do  so,  still  we  think  this  proceeding  barred  by  the 
statute  of  limitations. 

In  the  matter  of  Latz  {supra)  it  was  held  that  an  ad- 
ministrator de  bonis  non^  in  moving  under  §  2606  of  the 
Code  to  compel  an  accounting  of  the  administrator  of  his 
deceased  predecessor  was'  not  concurrent  with  any  right  of 
action  in  an  heir-at-law,  and  was  not,  therefore,  within  the 
six  years'  limitation,  but  would  come  within  that  of  ten 
years. 

Applying  the  ten  years'  limitation,  and  it  would  still 
seem  that  the  proceedings  were  barred  at  the  time  of  filing 
this  petition. 

The  petition  was  filed  November  11, 1889.  The  respond- 
ent was  appointed  March  12,  1877.  Allowing,  as  we  must, 
one  year  disability,  before  which  an  accounting  can  be  en- 
forced, and  we  still  have  ten  years,  seven  months  and  twen- 
ty-nine days  between  the  time  of  the  maturing  or  accruing 
of  this  right  and  that  of  the  commencement  of  the  proceed- 
ings. 

The  order  of  the  surrogate  dismissing  the  petition  of  the 
appellant  was  right,  and  must  be  affirmed. 

Order  affirmed,  with  costs  and  printing  disbursements. 

Learned,  P.  J.,  concurred. 

Landon,  J.  (dissenting.). — I  cannot  concur.  The  reme- 
dy given  by  section  2606  Code  Civ.  Pro.  was  new;  this 
section  took  effect  in  1880. 

The  statute  of  limitation  .is  ten  years  (Matter  of  Latz, 

33  Hv/n^  618).  The  limitation  did  not  begin  to  run  till  the 
section  took  effect ;  therefore  the  ten  yeara  bad  not  expired. 
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BRANTH  V.  BRANTH,  Riwpondbnt; 
LANGBEIN  et  oL.^  Appellants. 

SuPBSMB    CoiTBT,  F1B8T  Depabtmbnt,   Osneral    Tebm  ; 
January,  1891. 

§779. 

GMte  and  efnmmilfe^'--Aicihen,  cafmat  he  coUecUd  in  actum  far  dicoree  by 
proceedingt  to  punish  for  contempt. 

Costs  and  counsel  fee  awarded  the  wife  by  the  final  judgment  in  an 
action  for  divorce  cannot  be  enforced  by  proceedings  to  punish 
for  contempt. 

(Decided  January^  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  adjudging  the  defendant  guilty 
of  contempt  in  refusing  to  pay  counsel  fee  and  costs  awarded 
by  the  final  judgment  herein  to  the  plaintiff,  and  fining 
him  the  amount  of  said  costs  and  counsel  fee,  and  directing 
his  commitment  to  the  common  jail  of  the  county  of  New 
York  until  said  fine  shall  be  paid,  lest  sooner  discharged,  etc. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant for  a  separation  from  bed  and  board.  A  judgment 
was  entered  therein  on  June  20, 1887,  granting  a  separa- 
tion and  directing  the  defendant  to  pay  the  plaintiff  $5 
per  week  alimony,  and  to  pay  her  attorneys,  Messrs.  Lang- 
bein  Brothers  and  Langbein,  the  sum  of  $250  allowance 
or  counsel  fee,  and  also  the  sum  of  $318.71  costs  [and  dis- 
bursements. 

A  certified  copy  of  the  judgment  was  served  upon  the 
defendant  personally  at  the  city  of  New  York  on  June  21, 
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1887,  and  a  demand  then  made  for  the  $250  counsel  fee 
and  for  the  said  oosts  and  disbursements.  Proceedings  were 
taken  to  punish  the  defendant  for  contempt  for  his  failure 
to  pay  alimony,  and  on  December  29,  1887,  a  commitment 
was  issued  against  him  therefor,  but  before  it  was  executed 
the  plaintiff  made  and  delivered  to  the  defendant  a  satisfac- 
tion of  tlie  judgment  dated  January  3,  1888,  which  was 
thereafter  duly  iiled  with  the  clerk  of  the  court,  and  the 
said  judgment  cancelled  of  record. 

On  June  17,  1888,  the  plaintiff  died,  and  on  March  8, 
1890,  the  plaintiff's  attorneys,  claiming  a  lien  for  their  com- 
pensation  and  that  the  said  counsel  fee  and  costs  belonged 
to  them,  served  notice  of  a  motion  to  vacate  and  set  aside 
the  said  satisfaction  of  judgment,  and  to  set  aside  the 
order  vacating  the  commitment  for  contempt.  The  mo- 
tion was  granted  at  special  term  and  an  appeal  taken  to 
the  general  term  of  the  supreme  court  in  the  first  depart- 
ment where  the  order  of  the  special  term  was  reversed. 
The  opinion  rendered  on  making  this  decision  is  reported 
in  19  N.  T.  Oiv.  Pro.  at  page  28. 

Thereafter  the  attorney  for  the  plaintiff  made  the  motion 
which  resulted  in  the  order  now  appealed  from.  In  grant- 
ing said  motion  Mr.  Justice  O'Bbien,  at  special  term  in 
New  York  county,  filed  the  following  memorandum  of  his 
decision :  "  O'Brien,  J. — ^Were  it  not  for  the  opinion  of  the 
general  term  in  this  case,  I  should  deny  the  motion  upon 
the  authority  of  Jacquin  v.  Jacquin  (36  jHtm,  878).  The 
motion  should  therefore  be  granted,  but  under  the  circum- 
stances a  stay  allowed  pending  the  appeal  to  the  general 
term." 

William  J.  Lynch  ( Wilder  y  Wilder  dk  Lynch^  atjor- 
neys),  for  defendant  appellant. 

Apart  from  the  foregoing  considerations  there  is  no 
provision  of  law  by  which  an  allowance  of  costs  and  counsel 
iees  in  an  action  of  separation  can  be  enforced  by  con- 
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tempt  proceedings  despite  tlie  olnier  dictum  of  the  judges 
of  the  general  term  in  this  action. 

This  remedy  is  restricted  to  an  allowance  of  alimony, 
which  is  made  for  the  benefit  of  the  wife  and  not  her 
attonieys.  See  Code  Civ.  Pro.  §§  1772, 1773 ;  Jacquin  v. 
Jacquin  (36  JEPun,  379,  382)  [Op.  Daniels,  J.]. 

Section  779  of  the  Code,  which  the  court  refers  to  as 
an  authority  for  its  contention,  is  totally  inapplicable.  That 
flection  has  reference  exdosively  to  interlocutory  and  not 
final  costs. 

George  F.  Langbein  {Langhein  BroCkeTB  dh  Zangiettij 
respondents  in  person),  for  the  respondents. 

Van  Bbunt,  P.J. — ^We  are  of  the  opinion  that  the  case 
of  Jacquin  v.  Jacquin  (36  Sun,  378)  was  correctly  decided. 
It  is  true  that  it  appears  to  be  in  conflict  with  the  case  of 
Park  V.  Park  (80  Jf.  Y.  156),  wherein  it  is  said  that  the 
claim  that  the  attachment  should  be  vacated  because  it  is 
based  upon  the  refusal  of  the  defendant  to  pay  the  costs  of 
the  suit  is  sufficiently  answered  by  the  fact  that  it  was 
issued  for  disobedience  of  the  order  of  the  court. 

No  such  question  was  involved  in  the  case  of  Park  v. 
Park,  as  we  liave  ascertained  by  examining  the  record  as  it 
was  presented  to  the  court  of  appeals.  The  only  costs  for  the 
recovery  of  which  the  attachment  was  issued  were  the  costs 
and  expenses  of  the  proceeding  for  the  attachment.  And 
it  is  clear  for  the  reasons  stated  in  Jacquin  u  Jacquin  that 
the  power  to  commit  for  non-payment  does  not  extend  to 
the  costs  and  allowances  contained  in  the  final  judgment. 
In  fact  it  is  evident  that  the  court  does  not  direct  the  pay- 
ment of  such  costs  in  a  judgment  of  that  description  but 
simply  allows  a  recovery  of  the  same  and  permits  judgment 
to  be  entered  therefor,  in  this  respect  differing  very  mate- 
rially from  the  provisions  of  a  judgment  for  the  payment  of 
alimony  in  respect  to  which  no  judgment  can  be  entered, 
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and  which  can  only  be  collected  by  the  proceedings  author, 
ized  by  the  Code. 

We  think  therefore  that  the  order  should  be  reversed  ; 
but  in  view  of  the  fact  of  its  having  been  made  relying 
upon  the  previous  opinion  of  the  general  term,  it  should  be 
without  costs. 


BsADT  and  DakielS)  JJ.,  concurred. 


WILSON,  Respondent,  v.  McGbegob,  Appellant. 

Supreme  Coubt,  Second  Department,  General  Term; 
December,  1890. 

§§  3228,  3343,  subd.  9. 

OatiU—'aeUonfor  alienating  hiju^nd?$  affection  not  triahle  before  ju$tiee 

of  the  peace. 

An  action  to  recover  damages  for  alienating  the  affections  of  the 
plaintiff's  husband  by  false,  slanderous,  and  malicioos  reports  is 
an  action  for  a  personal  injury  which  is  not  triable  before  a 
justice  of  the  peace,  and  therefore,  where  the  recovery  is  less 
than  fifty  dollars,  the  costs  should  not  exceed  the  amount  of 
the  recovery. 

{Bedded  December  8,  1890.) 

Appeal  by  the  defendant  from  an  order  of  the  special 
term  vacating  a  taxation  of  costs  in  defendant's  favor,  and 
directing  a  taxation  in  the  plaintiff's  favor  in  the  amount 
of  $45. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  the  alleged  alienation  by 
the  defendant  of  the  affections  of  the  plaintiff's  husband, 
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tbroagb  the  circalating  of  false  and  slanderoas  reports  re- 
garding the  plaintiff. 

The  complaint  asked  judgment  for  $15,000  and  the 
jury  gave  her  $45.  The  clerk  of  the  court  taxed  costs 
in  favor  of  the  defendant  and  refused  to  tax  them  in  favor 
of  the  plaintiff,  thereupon  the  plaintiff  moved  at  special 
term,  and  an  order  was  made  reversing  the  county  clerk, 
juid  directing  a  taxation  in  plaintiff's  favor  to  an  amount 
not  exceeding  $45. 

William  D.  Dickie,  for  defendant  appellant. 

Wilton  Bennetj  for  plaintiff  respondent. 

Pbatt,  J. — The  complaint  herein  alleges  "  That  the  de- 
fendant herein  wilfully  and  maliciously  contrivii^g,  did 
unlawfully  and  illegally  .  .  .  alienate  the  affections  of  plain- 
tiffs husband  by  false,  slanderous,  and  malicious  reports,  to 
wit:  that  the  plaintiff  was  a  prostitute,  etc.,  and  divers 
other  false,  malicious,  and  slanderous  words,"  also,  that  by 
reason  thereof  plaintiff's  home  was  broken  up  and  the  affec- 
tions of  her  husband  alienated." 

The  last  clause  alleges  the  special  damages  suffered  by 
reason  of  the  utterance  of  the  slanderous  words.  The  com- 
plaint therefore  states  the  facts  constituting  the  cause  of 
action. 

We  may  call  it  an  action  of  slander  or  one  in  the  nature 
of  seduction,  the  former,  I  think,  more  nearly  describes  it, 
but  if  it  is  either,  it  was  one  not  proper  to  be  brought  be- 
fore a  justice  of  the  peace,  and  hence  the  costs,  as  finally 
adjusted,  were  correct. 

This  is  clearly  an  action  for  a  personal  injury  and  under 
section  3343,  subd.  9,  such  an  action  includes  '^  Libel,  slander, 
seduction,"  etc.,  .  .  .  ^^or  any  other  actionable  injury  to 
the  person  of  the  jjlavntiff  or  of  amoiher. 

It  seems  to  be  clearly  the  intent  of  the  Oode  that  actions 
of  this  nature  shall  not  be  tried  before  a  justice  of  the  peace, 
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and  that  where  the  recovery  is  less  than  $50  the  costs  shall 
not  exceed  the  recovery. 

'We  think  the  order  is  right  and  must  be  affirmed. 

Order  affirmed,  with  costs  and  disbursements, 

Dtkman,  J.,  concurred. 


THE  CAPITAL  CITY  BANK,  Appellant,  v.  PARENT, 

IXPLBADED,  ETC.,  RkSPONDSNT. 

SuPBEME  CouBT,  FouBTH  Depabtment,  Oenebal  Tebm  ; 
Dbcembeb,  1890. 

§§  707, 1370, 1871. 

Judgment  cr^ditar^i  action — what  execution  condUion  precedent  to  nutir^ 

taining — token  cannot  he  maintained  on  judgment  recovered 

on  eenice  hy  publication — hoy  of  aUa^hment. 

A  judgment  rendered  after  senrice  by  publication  and  attachment  of 
the  defendant's  property  is  substantially  a  judgment  in  rem,  and 
an  execution  issued  upon  it  enforcable  only  against  the  property 
which  has  been  leyied  upon  by  virtue  of  the  warrant  of  attach- 
ment at  the  time  that  the  judgment  is  entered.  The  execution 
against  the  property  of  a  judgment  debtor,  such  as  is  required 
as  a  condition  precedent  to  the  right  of  a  judgment  creditor  to 
maintain  a  judgment  creditor's  action  to  reach  property  of  the 
judgment  debtor,  cannot  be  issued  upon  a  judgment  recovered 
against  a  non-resident  upon  the  service  of  the  summons  by  pub- 
lication, and  the  issuance  of  an  attachment  where  the  defendant 
has  not  appeared  or  been  personally  served  with  the  summons. 

An  action  cannot  be  maintained  in  aid  of  an  attachment,  where  no 
levy  of  the  attachment  is  alleged  and  no  property  of  the  debtor 
in  fact  levied  upon. 

Where  a  debtor  deposited  money  with  a  bank  and  received  from  it 
a  draft  upon  another  bank,  payable  to  himself  under  a  fictitious 
name  and  then  delivered  it  to  a  third  person, — ffeldy  that  the 
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money  had  become  the  property  of  the  bank  issuing  the  draft, 
that  it  was  liable  not  for  the  money  but  upon  the  draft  in  case 
upon  proper  presentation  it  was  not  paid  and  due  notice  given; 
that  where  the  draft  was  not  levied  on  under  an  attachment 
issued  against  the  debtor,  an  action  in  aid  of  the  attachment 
to  reach  the  draft  or  fund  paid  the  bank  could  not  be  main- 
tained; that  a  creditor's  action  would  not  lie  against  the  party 
holding  the  draft  to  reach  it  without  reference  to  any  judgment 
in  faTor  of  the  creditor  on  the  ground  that  there  was  a  statutory 
trust 

McCartney  e.  Bostwick  (82  N.  T.  58)  questioned  and  distinguished. 

{Decided  Bttembtr  6,  1890.) 

Appeal  by  the  plaintifE  from  a  judgment  of  the  Onon- 
daga county  special  term  dismifising  the  complaint 

The  facts  are  stated  in  the  opinion. 

OoodeUe  dk  Nottmghamy  for  plaintifE,  appellant. 

Hiscock,  Dohenny  <6  Hiscock^  for  defendant,  respondent. 

Merwin,  J. — This  is  an  action  in  the  nature  of  a  creditor's 
bill.  It  is  alleged  in  the  complaint  that  the  plaintiff  on  the 
22d  October,  1888,  recovered  in  the  supreme  court  a  judg- 
ment against  the  defendant  Charles  C.  Nelson,  alias  W.  6. 
Lee,  for  the  sum  of  $6,135.60,  which  was  on  that  day  dock- 
eted and  the  roll  filed  in  the  clerk's  office  of  the  county  of 
New  York ;  that  on  the  10th  of  December,  1888,  an  execu- 
tion against  the  property  of  Nelson  was  issued  to  the  sheriff 
of  the  county  of  New  York,  Nelson  not  being  a  resident  of 
the  state,  and  returned  wholly  unsatisfied  ;  that  a  transcript 
of  the  judgment  was  filed  in  Onondaga  county  and  an  exe- 
cution duly  issued  to  the  sheriff  of  that  county,  that  being 
the  county  to  which  an  attachment  in  the  action  had  been 
issued  and  returned  wholly  unsatisfied,  all  before  the  com- 
mencement  of  the  present  action ;  that  on  the  6th  July, 
1888,  Nelson  deposited  with  the  defendant  The  First 
National  Bank  of  Syracuse,  $5,000,  and  that  bank  issued 
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to  Nelson  a  draft  for  $5,000  on  the  defendant  The  First 
National  Bank  of  New  York,  payable  to  the  order  of  W.  G. 
Lee;  that  thereafter  Nelson  with  intent  to  defraud  his 
creditors  and  the  plaintiff,  transferred  this  draft  to  the  de- 
fendant Parent  without  consideration  and  with  knowledge  on 
the  part  of  Parent  of  the  fraudulent  intent.  Jn4gnient  is 
demanded  that  the  transfer  be  set  aside  and  a  receiver  be 
appointed. 

One  of  the  grounds  upon  which  the  complaint  was  dis- 
missed was  that  the  plaintiff  had  no  sufficient  judgment  and 
execution  to  enable  it  to  maintain  this  action. 

The  judgment  of  the  plaintiff  against  Nelson  is  based 
upon  a  service  of  the  summons  by  publication  upon  the 
ground  of  non^residence.  There  was  no  appearance  by  Nel- 
son, or  personal  service,  and  he  was  in  fact  a  non-resident. 
An  attachment  was  obtained  and  delivered  to  the  sheriff  of 
Onondaga  county,  who,  according  to  his  return,  levied  upon 
^' a  deposit  of  five  thousand  dollars  in  the  First  National 
Bank  of  Syracuse,  New  York,  by  one  representing  himself 
to  be  W.  G.  Lee,  for  which  was  given  in  exchange  by  said 
bank  a  draft  for  the  sum  of  five  thousand  dollars,  payable 
to  the  order  of  W.  G.  Lee,  drawn  on  the  First  National 
Bank  of  New  York  City." 

As  to  such  a  judgment,  it  is  provided  by  section  707  of 
the  Code  of  Civil  Procedure,  that  it  "  can  be  enforced  only 
against  the  property  which  has  been  levied  upon,  by  virtue 
of  the-^warrant  of  attachment,  at  the  time  when  the  judg- 
ment is  entered."  The  execution  is  limited  in  the  same 
way  {Codey  §  1370).  A  similar  doctrine  was  held  undei 
the  former  Code  (McKinney  v.  Collins,  88  N.  Y.  216), 
The  judgment  is  substantially  a  judgment  in  rem.  Bartleti 
'G,  Spicer  (75  N.  T.  534) ;  Rocky  Mountain  Nat.  Bank  v. 
Bliss  (89  Id,  338).  It  follows,  therefore,  that  an  execution 
against  the  property,  generally,  of  the  debtor,  such  as  is  re- 
quired by  section  1871  of  the  Code,  as  a  condition  precedent 
to  the  right  of  a  judgment  creditor  to  maintain  an  action  of 
this  kind,  could  not  be  issued.     The  rule  in  chancery  was 


VOL.  XX.  41 


Capital  City  Bonk  «.  Parent. 


the  same  (ThomaB  v.  Merchants'  Bank,  9  Paige^  216 ;  Corej 
V.  Cornelius,  1  Barb.  Oh.  571). 

This  action  cannot  be  maintained  on  the  theory  that  it  is 
n  aid  of  the  attachment.  The  complaint  is  not  on  that  basis. 
!No  levy  is  alleged.  Besides  it  appears  that  no  property  of 
tiie  debtor  was  in  fact  levied  on.  The  deposit,  referred  to 
in  the  recarn  of  the  sheriff,  was  not  to  the  credit  of  the 
debtor.  He  purchased  of  the  bank  a  draft  on  New  York, 
and  paid  for  it  with  the  money  called  a  deposit.  Tlie  draft 
was  delivered  to  the  debtor,  and  the  money  became  the 
property  of  the  bank.  The  bank  then  became  liable,  not 
for  the  money,  but  upon  the  draft  in  case,  upon  proper  pre- 
sentment, it  was  not  paid  and  due  notice  given. 

It  was  conceded  at  the  trial  that  the  draft  was  not  levied 
on.  It  was  taken  by  Nelson  to  Canada,  and  afterwards, 
with  the  assent  of  plaintiff,  transferred  to  the  defendant 
Parent,  in  order  to  enable  Nelson  to  raise  means  to  complete 
a  compromise  of  the  claim  of  plaintiff. 

The  plaintiff  claims  it  can  obtain  relief  in  this  action 
without  reference  to  its  judgment,  and  cites  the  case  of 
McCartney  v.  Bostwick  (32  -ZT.  Y.  53).  That  was  an  action 
by  a  creditor  to  obtain  payment  of  his  debts  from  lands,  the 
consideration  of  which  was  paid  by  the  debtor,  but  the  deed 
given  to  another  (4  R.  8.,  8th  ed.,  2437,  §§  51,  52).  The 
creditor  had,  by  judgment  and  execution  in  the  state  of 
Minnesota,  where  the  debtor  resided,  exhausted  there  his 
legal  remedy.  This  was  held  to  be  sufficient  for  the  pur- 
poses of  the  action  to  enforce  the  statutory  trust.  It  may  be 
doubted  whether  that  is  now  the  law  (The  Ocean  Nat.  Bank 
V.  Olcott,  46  N.  T.  12;  Allyn  v.  Thurston,  53  Td.  622; 
Estes  V.  Wilcox,  67  Id.  264).  Be  that  as  it  may,  the  McCart- 
ney case  does  not  apply  here,  as  there  has  not  been  anywhere 
any  judgment  against  Nelson  except  the  one  alleged  in  the 
complaint.  If  the  plaintiff  seeks  to  stand  as  a  simple  cred- 
itor, then  it  is  met  with  the  evidence,  and  the  findings  of 
the  court  thereon,  to  the  effect  that  in  July,  1888,  the  plain- 
tiff settled  and  compromised  with  Nelson  and  released  him 
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absolutely  from  its  debt.  The  plaintiff  songht  to  repudi- 
ate this  release  by  reason  of  delay  in  the  payment  of  a 
portion  of  the  money,  but  the  evidence  sustains  the  eoncln- 
sion  of  the  court  that  the  plaintiff  had  no  good  ground  to 
repudiate  the  settlement. 

The  plaintiff  further  suggests  that  it  is  entitled  here  to 
relief  because  the  moneys  which  Nelson  obtained  of  it  by 
false  pretenses,  and  which  make  up  the  amount  of  its  debt, 
were  identical  with  the  moneys  used  by  Nelson  to  purchase 
the  draft.  The  facts  to  sustain  that  position  are  not  alleged 
in  the  complaint  or  found  by  the  court.  The  plaintiff 
elected  to  sue  for  the  debt  and  brought  this  action  on  that 
basis.    Its  release,  too,  would  be  in  the  way. 

The  court  below  found,  upon  sufficient  evidence,  that 
there  was  no  fraud  in  the  transfer  by  Nelson  to  Parent  of 
the  draft  in  question ;  that  Parent  in  reliance  upon  the 
agreement  of  settlement  between  the  plaintiff  and  Nelson, 
and  for  the  purpose  of  furnishing  Nelson  part  of  the 
money  with  which  to  carry  out  the  same,  and  at.  the  pro- 
curement and  solicitation  of  the  plaintiff,  and  upon  its  rep- 
resentation that  it  was  proper  and  safe  for  him  so  to  do, 
purchased  the  draft  and  paid  therefor  $3,825.85.  There  is 
evidence  tending  to  show  that,  as  between  Parent  and  Nel- 
son, the  balance  of  the  draft  is  still  due  Nelson  less  some 
expenses  of  Parent.  And  if  the  plaintiff's  judgment,  sub- 
sequently recovered,  had  been  obtained  upon  personal  ser- 
vice, so  that  it  would  have  been  a  good  basis  for  a  creditor's 
bill,  and  its  consideration  could  not  have  been  here  inquired 
into,  it  may  be  that  then  the  balance  due  from  Parent  to 
Nelson  might  have  been  reached.  That  however  need  not 
be  here  considered. 

As  the  case  stands,  we  think  that  the  complaint  was 
properly  dismissed. 

Judgment  affirmed,  with  costs. 

Habdin,  P.J.,  and  Mabtin,  J.,  concurred. 
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MEKRITT,  Appellant,  v.  GOTTLET,  Impleaded,  btto.. 
Respondent. 


SuPBEiiE  CouBT,  Second  Depabtment,  General  Teem; 
Decembeb,  1890. 

§§  501,  637- 

Pl&tdin{f—annD€r  when  nctfriooUm^ — wwnierda4m  tn  €ustion  for  fare- 
cUmire  of  mortgoffe. 

It  18  Baffident  answer  to  a  motion  for  judgment  upon  a  pleading  ag 
friyolous  that  it  will  require  argument  to  prove  that  it  is  friyo- 
lous.  It  is  only  in  cases  where  the  pleading  is  so  bad  as  to  re- 
quire no  argument  or  illustration  that  the  same  can  be  stricken 
out  as  f riyolous. 

An  order  denying  a  motion  for  judgment  upon  a  pleading  as  frivo- 
lous is  not  appealable. 

An  answer  is  not  sham  if  it  is  not  proved  to  be  false,  and  it  is  not 
irreleyant  if  it  sets  up  any  defence  that  can  be  proven  upon  the 
trial. 

Where  a  grantor  at  the  time  of  the  delivery  of  a  deed  has  no  title  or 
possession  of  the  property,  there  is  a  breach  of  the  covenant  of 
seizin  at  the  instance  of  such  delivery  which  entitles  the  grantee 
to  damages. 

While  the  breach  of  the  covenant  of  a  deed  without  eviction  cannot 
be  pleaded  in  bar  of  a  suit  to  foreclose  a  purchase  money  mort- 
gage and  a  failure  of  title  is  no  defence  to  a  foreclosure  suit 
without  an  allegation  of  fraud  in  sale  or  an  eviction,  a  breach  of 
the  covenant  of  seizin  may  be  set  up  as  a  counterclaim  since  both 
the  cause  of  action  and  counterclaim  are  upon  contract. 

H>eeided  Ikember  8,  1890.) 

Appeal  by  the  plaintiff  from  an  order  of  the  special 
tenn  denying  a  motion  for  judgment  on  the  defendant's 
zja&vnx  aa  frivoloas.    The  action  was  bronght  to  foreclose 
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a  purchase  money  mortgage  made  bj  dcifendaut  to  the  plain- 
tiff to  secare  the  payment  of  the  earn  of  $6,000  and  interest, 
and  the  usual  judgment  of  foreclosure  and  sale  and  for  de- 
ficiency against  the  defendant  was  demanded.  On  Febru. 
ary  8, 1882,  the  plaintiff  conveyed  to  the  defendant,  for  the 
consideration  of  $10,000,  the  premises  in  suit  by  a  deed 
which  contained  the  usual  full  covenants  and  among  them 
a  covenant  of  seizin  and  of  right  to  convey. 

The  defendant  served  an  answer  in  which  he  alleged  by 
way  of  counterclaim  that  at  the  time  of  the  conveyance  to 
him  one  Charles  E.  Purdy  and  one  William  M.  Purdy,  then 
infants  under  the  age  of  fourteen  years,  were  seized  in  fee 
of  an  undivided  half  of  said  premises,  set  up  the  covenant 
of  seizin  and  right  to  convey,  contained  in  the  deed,  and 
asked  judgment  against  the  defendant  for  the  amount  of  the 
damages  sustained  by  him  by  reason  of  the  breach  of  tlie 
covenant  of  seizin,  the  defendant  also  alleged  that  he  was 
ready  and  willing  and  offered  to  reconvey  to  the  plaintiff 
the  said  premises  and  to  account  for  all  rents  received  by 
him  upon  the  cancellation  of  the  said  mortgage,  and  the 
accompanying  bond,  and  the  return  to  him  of  the  amount 
paid  by  him  to  the  plaintiff  as  part  of  the  consideration  of 
said  conveyance.  The  court  at  special  term  denied  the 
motion  and  thereupon  the  plaintiff  took  this  appeal. 

Smith  Lent  {Nelson  Baker ^  attorney),  for  plaintiff  ap- 
pellant. 

Michael  n.  Cardozo  <&  Edgar  J.  Naihan  {Jvlivs  J.  ijB 
A.  Lyons^  attorneys),   for  defendant  respondent. 

Pratt,  J. — ^This  is  a  foreclosure  suit  of  a  purchase  money 
mortgage,  wherein  a  judgment  of  deficiency  is  prayed  for 
in  case  a  sale  fails  to  prod  nee  an  amount  suflScient  to  pay 
the  mortgage  with  interest  and  costs. 

The  answer,  amon^  other  mattera,  puts  in  issue  the 
amount  claimed  to  be  due  by  setting  up  a  counter-claim  for 
damages  by  reason  of  a  breach  of  the  covenant  of  seizin  in 
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the  deed.  The  plaintiff  moved  to  strike  ont  the  answer  as 
sham  and  irrelevant,  and  for  judgment  upon  it  as  frivolous. 

It  is  a  sufficient  answer  to  this  motion  that  it  wonld  re- 
quire argument  to  prove  that  it  was  frivolous.  It  is  only 
in  cases  where  the  ai\swer  is  so  clearly  bad  as  to  require  no 
argument  or  illustration  that  the  same  can  be  stricken  out  as 
frivolous  (Strong  v.  Sproul,  53  iT.  Y.  497). 

Again,  that  part  of  the  order  was  not  appealable  under 
section  537  of  the  Code  of  Civil  Procedure. 

The  answer  is  not  sham,  for  it  is  not  proved  to  be  false, 
and  it  is  not  irrelevant  if  it  sets  up  any  defence  that  can  be 
proved  upon  the  trial. 

The  defendant  had  a  right  to  contest  the  amount  due, 
and  it  was  a  proper  way  to  do  that  by  setting  up  a  counter- 
claim. 

If  the  plaintiff,  at  the  time  the  deed  was  delivered,  had 
no  title  to  or  possession  of  the  property,  there  was  a  breach 
of  the  covenant  of  seizin  at  the  instant  of  such  delivery, 
which  entitled  the  defendant  to  damages,  and  there  is  no 
reason  in  saying  that  he  shall  be  driven  to  a  separate  suit 
upon  that  covenant  when  proper  relief  can  be  obtained  in 
this  one  suit*.  The  plaintiff  asked  for  a  personal  judgment 
against  the  defendant  upon  an  action  of  contract,  and  the 
defendant's  claim  arises  out  of  contract,  and  falls  within  the 
description  of  a  counterclaim  under  the  Code,  section  501 
(Hunt  V.  Chapman,  51  Jf.  Y.  555 ;  Bathgate  v.  Haskin, 
69  Id.  533 ;  Seligman  ^.  Dudley,  14  Hun,  186 ;  WiiUie  on 
ForecUmM^e,  §  376). 

It  is  true  that  it  has  been  held  that  a  breach  of  the  cove- 
nant of  a  deed  without  eviction  cannot  be  pleaded  in  bar  of 
a  suit  to  foreclose  a  purchase  money  mortgage. 

In  McConihe  v.  Fales  (107  N.  Y.  404)  it  is  held  that  a 
failure  of  title  is  no  defence  to  a  foreclosure  suit  without  an 
allegation  of  fraud  in  sale  or  an  eviction.  But  in  that  case 
there  was  no  breach  of  covenant  set  up  as  a  counterclaim  to 
reduce  the  amount  due  in  equity  upon  the  bond.  The  late 
case  of  Kirtz  v.  Peck  (113  N.  Y.  222 ;  22  N.  T.  St.  Rep.  733) 
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18  to  the  same  effect,  bat  I  fiud  no  case  decided  since  the 
enactment  of  section  501  of  the  Code  which  holds  that  a 
breach  of  the  covenant  of  seizin  cannot  be  set  np  as  a  conn- 
terclaim  under  such  circumstances  as  exist  here. 
Order  affirmed  with  costs  and  disbursements.* 

Dtkman,  J.,  concurred. 
*  The  following  is  the  opinion  filed  at  special  term. 

Babnabd,  J. — The  action  is  one  for  the  foreclosure  of  a  pur- 
chase money  mortgage.  The  deed  given  by  the  plaintiff  to  the  de- 
fendant,  Gouley,  contained  a  covenant  that  the  plaintiff  was  seized 
of  an  unincumbered  estate  in  the  land  and  had  good  right  to  convey; 
she  only  was  seized  of  one-half  of  the  land.  This  defendant  went 
into  possession  and  has  continued  in  possession  without  interrup- 
tion. The  defendant  sets  up  as  a  defence  this  breach  of  covenant  as 
a  counterclaim. 

There  are  many  cases  which  hold  that  a  failure  of  title  cannot  be 
set  up  as  a  defence  to  the  foreclosure  of  a  purchase  money  mortgage. 
Before  the  Code  the  cases  were  all  intelligible  and  harmonious.  The 
mortgage  was  foreclosed  in  equity  and  the  broken  covenant,  if  there 
was  any,  was  to  be  sued  at  law. 

The  statute  of  set-off  did  not  permit  one  in  equity  except  it  was 
also  a  set-off  in  Tegal  actions,  and  a  breach  of  covenant  was  not  one 
where  the  damages  could  be  ascertained  by  computation  or  were  not 
liquidated.  The  Code  provides  for  a  counterclaim  sufficiently  com- 
prehensive to  cover  it. 

The  Code  in  section  501  provides,  in  an  action  on  contract  a 
counterclaim  may  be  set  up  for  the  breach  of  any  other  contract 
existing  at  the  commencement  of  the  action. 

A  mortgage  Is  a  contract  by  specialty  and  the  action  is  to  enforce 
the  lien  on  it.  The  claim  set  up  by  defendant's  answer  is  on  con- 
tract and  existed  at  the  commencement  of  the  action ;  a  suit  might 
be  commenced  on  the  broken  covenant  without  being  dispossessed. 
It  is  only  when  the  covenant  goes  solely  to  the  possession  that  an 
action  is  premature  before  the  possession  is  disturbed.  So  if  there 
is  no  covenant  of  seizin  and  no  disturbance  of  possession,  a  failure  of 
title  is  no  defence  to  the  foreclosure.  The  cases  which  establish  this 
are  no  authority  for  the  proposition  that  a  broken  covenant  will  not 
be  set  up  as  a  defence  to  the  foreclosure.  The  motion  to  stnke  out 
the  counterclaim  is  therefore  denied,  with  $10  costs  (Bathgate  v, 
Haskin,  59  N,  Y.  538). 
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HOOD  AS  EXECTJTEIX,  BTC,  OF  THE  LA8T  WiLL  Ain>  TeBTA- 
HBNT    OF    AnDKEW    HoOD,    DeCEABED,    RESPONDENT 

AND  Appellant,  v.  H ATWAED,  Impleaded, 
ETC.,  Appellant  and  Respondent. 

CSoiTBT  OF  Appeals,  Second  Division  ;  Januaby,  1891. 

§§  501,  502,  1942,  2607,  2608,  2609. 

BxeeuUn^s  lond — when  and  hy  whom  action  upon^  may  le  maintained — 

when  eatue  of  action  accruee — rdeaee  ofonsof  two  joint 

deUore — counterclaim — when  insufficient. 

The  three  claraes  of  actions  apon  official  bonds  of  executors  and  ad- 
ministrators proTided  for  by  sections  2607,  2608,  2609  of  the 
Code  of  Ciril  Procedure  are  distinct  remedies  designed  to  take 
the  place  of  those  given  by  prior  statutes  on  the  subject,  and 
each  of  them  is  independent  of  the  others  [i.  2J. 

Where  letters  testamentary  were  issue<)  to  an  executrix  and  an  execu- 
tor, and  the  latter  being  a  non-resident  gave  bonds  and  there- 
after was  removed  for  detnutavit  resulting  from  the  investment 
of  funds  of  the  estate  in  violation  of  an  order  of  the  surrogate 
directing  the  manner  in  which  they  should  be  invested,  and 
thereafter  a  decree  was  made  upon  an  accounting  of  the  said 
executor  directing  that  a  certain  sum  of  money  lost  to  the 
estate  by  the  misconduct  of  the  executor  be  paid  by  him  to  the 
executrix, — EM,  that  the  executrix  when  she  became  the  sole 
remaining  executor  was  for  all  purposes  of  the  trust  the  succes- 
sor of  the  one  who  had  been  removed  i8-«j;  that  as  an  action 
brought  by  her  to  recover  upon  his  bond  the  amount  decreed  to 
be  due  the  estate  from  the  executor  was  brought  solely  for  the 
benefit  of  the  estate,  to  bring  to  it  a  fund  to  reimburse  it  pro 
tanto  for  the  loss  it  had  suJSered  by  the  breach  of  trust  of  the 
principal  in  the  bond  while  he  was  executor,  and  in  violation  of 
the  order  of  the  surrogate,  and  such  money  when  collected  was 
a  part  of  the  estate  to  be  distributed  and  disposed  of  under  the 
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direction  of  the  surrogate,  it  was  within  the  purpose  of  an 
action  and  recovery  under  section  2608  of  the  Code  of  Civil  Pro- 
cedure [6] ,  and  could  be  maintained  without  the  previous  issuance 
and  return  unsatisfied  of  an  execution  against  the  property  of 
the  executor  [8  6];  that  the  remedy  upon  an  executor^s  bond 
under  section  2608  of  the  Code  of  Civil  Procedure  is  not  confined 
to  cases  where  a  survivor  does  not  remain  to  proceed  with  the 
execution  of  the  trust  [q.  (Pottbr,  J.,  dissenting, — Hdd,  that 
a  successor  is  one  who  follows  another  into  a  position,  and  not 
one  who  went  into  the  position  with  and  survives  such  other  in 
the  position  after  it  has  been  vacated  by  him  [lej;  that  there- 
fore the  executrix  was  not  the  successor  of  the  executor,  and 
could  not  maintain  the  action  without  the  previous  issuance  and 
return  of  an  execution  against  the  property  of  the  executor  [is-is] . 

The  release  of  one  of  two  sureties  on  an  executor's  bond  in  the  penalty 
of  $20,000  froi9  **all  liability  whatever  of  any  kind  and  nature 
arising  or  growing  out  of  any  acts  or  omission,  neglect  or  de- 
fault" of  his  principal,  and  from  all  liability  by  reason  of  the 
bond  in  every  respect,  which  is  limited  by  a  declaration  that  the 
intention  of  the  parties  is  to  release  the  said  surety  from  all 
liability  under  the  bond,  to  the  extent  of  one  half  the  penalty 
thereof,  and  from  all  liability  to  contribute  to  his  co-surety,  ex- 
pressly saving  and  reserving,  however,  and  excepting  all  cause  or 
causes  of  action  against  the  other  surety,  where  it  is  given  in  con- 
sideration of  the  payment  of  $7,000,  and  it  appears  that  the  sure- 
ties in  the  bond  are  liable  for  the  full  penalty  of  the  bond,  does 
not  operate  to  release  the  other  surety  from  liability  for  the  other 
half  of  the  penalty  of  the  bond,  and  a  judgment  against  him  m 
an  action  upon  the  bond  for  $10,000  is  properly  rendered  [lo-u] . 

It  is  the  rule  both  at  law  and  in  equity  that  the  release  of  the  liability 
of  one  or  more  joint  or  joint  and  several  obligors,  or  one  or  more 
joint  tort  feasers,  discharges  the  liability  of  the  other  isj;  but  this 
rule  requires  for  its  full  operation  that  the  instrument  should  be 
a  technical  release  without  any  valid  limitation  or  restriction  i«j. 
Whatever  part  of  the  penal  sum  named  in  an  executor's  bond 
either  of  two  sureties  are  compelled  to  pay,  he  can  compel  his 
co-surety  to  contribute  one  half,  and  aside  from  interest,  neither 
surety  can  compel  the  other  to  contribute  more  than  one  half 
the  penalty  of  the  bond  whatever  the  loss  to  the  estate  may 
amount  to  [121. 

A  claim  of  an  estate  against  an  executor  is  not  liquidated  by  the  revo- 
cation of  the  letters  issued  to  him  ii9j ,  but  only  by  the  decree  made 
upon  his  accounting  |i9.20],  and  where  the  amount  due  from  him 
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exceeds  the  penalty  named  in  a  bond  giyen  by  him,  the  sureties 
therein  are  liable  for  interest  on  the  amount  chargeable  against 
them — ^not  from  the  date  of  the  revocation  of  the  letters  testa- 
mentary, but  from  the  date  of  the  decree  settling  the  executor's 
accounts  [i»-35]. 

Interest  or  damages  may  be  added  to  the  penalty  in  a  bond  from  the 
date  on  which  it  is  determined  there  has  been  a  breach  of  the 
condition  of  the  bond  [»]. 

Where  the  condition  of  a  bond  is  the  payment  of  money  on  a  day 
certain,  interest  or  damages  will  begin  to  run  from  that  day ;  but 
irhere  the  condition  of  the  bond  is  that  an  act  shall  be  performed, 
interest  or  damages  will  beg^ln  to  run  from  the  date  that  it  is 
adjudged  by  a  competent  court  that  the  act  has  not  been  per- 
formed, and  liquidating  the  damages  because  of  such  non-per- 
formance [281. 

An  executrix  and  trustee  for  others  may  maintain  an  action  upon  the 
bond  of  an  executor  who  has  been  removed,  notwithstanding 
any  complicity  with  the  misconduct  of  the  executor,  and  any 
cause  of  action  against  her  individually  cannot  form  a  counter- 
claim against  her  as  trustee  for  the  others  i26j . 

li  $eem$  that  an  action  cannot  be  maintained  upon  an  executor's  bond 
until  an  accounting  has  been  had  and  a  decree  rendered  ve}. 

When  the  amount  of  the  liability  on  an  executor's  bond  has  been 
fixed  by  a  decree  made  on  the  executor's  accounting,  it  becomes 
a  debt,  and,  like  a  bond,  conditioned  to  pay  a  specific  sum  of 
money,  and  the  withholding  of  its  payment  will  create  a  liability 
to  pay  the  damages  estimated  by  law  to  be  equal  to  the  legal 
rate  of  interest  m. 

Where  a  counterclaim  is  wholly  inconsequential  and  would  not  con- 
stitute a  defence  or  a  basis  for  affirmative  relief  if  admitted,  the 
omission  to  demur  or  reply  will  not  impart  a  cause  of  action  or 
defence  none  being  contained  in  preceding  pleading  C37]. 

A  cause  of  action  upon  an  executor's  bond  does  not  accrue  until  the 
amount  of  the  liability  is  fixed  Upon  an  accounting,  and  there- 
fore it  is  not  barred  by  the  fact  that  the  time  limited  for  the 
commencement  of  an  action  upon  the  bond  elapsed  after  the  re- 
moval of  the  executor  and  before  the  commencement  of  the 
action  DW. 

Hood  f).  Hayward  (48  Hun,  880)  affirmed  m. 

{Decided  Janumry  14,  1891.) 

Appeal  by  the  defendant  Hayward  from  a  judgment  of 
the  general  term  of  the  supreme  court  in  the  second  depart- 
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ment,  affirming  a  judgment  of  the  Westchester  county 
special  term  rendered  upon  a  trial  by  the  court  without  a 
jury ;  also  appeal  by  the  plaintiff  from  so  much  of  the  judg- 
ment of  the  general  term  as  refused  to  allow  interest  from 
August  1,  1876,  to  October  1,  1878. 

This  action  was  brought  upon  a  bond  given  on  April  28, 
1864,  by  Frederick  Hood,  deceased,  as  principal,  and  by 
David  Moffat  and  the  defendant  John  N.  Hayward,  as 
sureties  to  the  people,  in  the  penalty  of  $20,000,  condi- 
tioned for  the  faithful  execution  by  the  said  Hood  of  the 
trust  reposed  in'  him  as  executor  of  the  last  will  and  testa- 
ment of  Andrew  Hood,  deceased,  and  also  that  he  should 
obey  all  orders  of  tlie  surrogate  of  Westchester  county 
touching  the  administration  of  the  estate  committed  to  him. 

Andrew  Hood  departed  this  life  on  March  18,  1884, 
leaving  a  last  will  and  testament  which  was  duly  admitted 
to  probate  on  April  20,  1864,  and  under  which  letters  testa- 
mentary were  issued  on  April  30,  1864,  to  Maria  L.  Hood, 
the  testator's  widow,  as  executrix,  and  to  said  Frederick 
Hood,  the  testator's  son,  as  executor,  and  the  said  Frederick 
Hood,  being  a  non-resident,  gave  the  bond  upon  which  this 
action  is  brought. 

Upon  an  accounting  had  in  January,  1869,  there  was 
found  to  be  in  the  hands  of  the  executor  and  executrix 
assets  amounting  to  over  $53,000,  and  a  decree  was  duly 
made  by  the  surrogate  directing  them  to  invest  the  same  in 
accordance  with  the  provisions  of  the  will. 

The  said  Frederick  Hood  had  charge  and  management 
of  the  property,  and  in  disobedience  of  said  order  invested 
$29,100  thereof  in  the  purchase  of  real  estate  situate  in  the 
city  of  Newark,  in  the  state  of  New  Jersey,  and  this  sum 
was  thereafter  wholly  lost  to  the  estate.  On  December  7, 
1883,  proceedings  having  been  instituted  to  remove  said 
Frederick  Hood,  a  decree  was  made  by  the  surrogate  of 
Westchester  county  adjudging  that  in  so  investing  the 
moneys  of  the  estate  he  had  acted  contrary  to  and  in  disobe- 
dience of  the  previous  decree  of  the  surrogate  and  revoking 
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the  letters  testamentary  issued  to  him.  Thereafter  pro- 
ceedings were  duly  taken  for  an  accounting  by  the  said 
Frederick  Hood,  and  on  July  31,  1885,  a  decree  was  made 
on  that  accounting  directing  the  said  Frederick  Hood  to 
pay  to  the  plaintiff  herein,  Maria  L.  Hood  as  executrix,  the 
sum  of  $29,100  so  invested  and  lost  by  hitn  in  New  Jersey 
real  estate,  and  also  the  further  sum  of  $2,675,  the  costs, 
etc.,  of  the  proceeding,  amounting  in  all  to  the  sum  of 
$31,775 ;  and  a  copy  of  this  decree  was  duly  served  upon 
6aid  Frederick  Hood  and  a  demand  made  upon  him  for  the 
money  hereby  directed  to  be  paid,  but  no  part  thereof  was 
ever  paid  by  him  to  the  said  executrix.  Thereafter  David 
Moffat^  one  of  the  sureties  in  the  bond  given  by  said  Fred- 
erick Hood  as  executor,  paid  the  plaintiff  $7,000,  and  in  con- 
sideration thereof  the  plaintiff  executed  instruments  releasing 
said  Moffat  from  liability  to  the  estate,  the  material  parts  of 
which  release  are  quoted  in  the  opinion  iiled  by  Mr.  Justice 
Potter,  reported  post,  page  57. 

In  September,  1885,  leave  was  granted  to  bring  an  action 
on  the  execntoi-'s  bond,  and  on  the  15th  day  of  that  month 
this  action  was  begun.  The  complaint  set  forth  the  facts 
already  i-ecited,  alleged  that  David  Moffat,  the  other  surety, 
had  been  released  to  the  extent  of  one  half  of  the  penalty  of 
the  bond,  reserving  the  rights  of  the  plaintiff  against  the  de- 
fendant Hayward  as  surety,  and  asked  judgment  against  the 
defendant  Frederick  Hood  for  the  sum  of  $35,000,  and 
against  the  defendant  Hayward  for  that  sum,  '^  or  so  much 
thereof  up  to  one  half  the  penalty  of  said  bond  and  interest 
from  January  1,  1876,  or  for  such  other  relief  as  msjy  be 
proper." 

The  defendant  Frederick  Hood  did  not  answer.  The 
answer  of  the  defendant  Hayward  among  other  things 
alleged  that  the  decree  of  January  6,  1889,  was  upon  an 
accounting  by  both  the  said  Frederick  Hood  and  the  plain- 
tiff in  this  action,  and  that  the  balance  was  found  in  their 
hands ;  that  the  decree  of  January  6, 1869,  discharged  Fred- 
erick Hood  as  executor,  and  that  he  thenceforth  held  money 
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or  property  in  his  bands  as  trustee  only,  under  the  will ;  that 
the  investments  made  subsequent  to  that  date  were  made 
solely  as  such  trustee  with  the  plaintiffs  knowledge  and 
consent ;  that  the  release  of  the  surety  Moffat  from  liability 
was  without  the  defendant  Hayward's  knowledge  or  con- 
sent; that  Moffat  had  fully  satisfied  the  bond;  that  no 
execution  had  ever  been  issued  against  the  defendant  Fred 
erick  Hood,  also  the  ten  years  and  the  six  years  statute  of 
limitation. 

The  court  at  special  term  rendered  judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  for  $10,000,  besides 
interest  thereon  from  December  7, 1883,  the  date  of  the  re- 
vocation of  the  letters  to  the  defendant  Frederick  Hood,  and 
costs.  The  plaintiff  thereafter  appealed  to  the  general  term 
of  the  supreme  court  in  the  second  department  from  so  much 
of  the  judgment  as  refused  her  interest  from  August  1, 
1875,  to  October  1,  1878,  upon  the  amount  found  to  be  due 
firom  the  defendant  Hayward,  and  the  defendant  Hayward 
appealed  from  the  whole  judgment.  The  judgment  was  in 
all  respects  affirmed  in  the  general  term,  and  this  appeal 
thereupon  duly  taken. 

Hoe  dk  MacJdiny  for  plaintiff. 

A,  J.  DiMenhoefeVj  for  the  defendant. 

Bbadlet,  J. — In  1864  the  will  of  Andrew  Hood,  de- 
ceased, was  admitted  to  probate  and  letters  testamentary  were 
issued  to  the  plaintiff  and  the  defendant  Frederick  Hood ; 
and  the  latter,  being  a  non-resident  of  this  state,  gave  bond 
in  which  the  defendant  Hayward  and  David  Moffat  joined  as 
sureties.  The  executor  Hood  was  afterwards  charged  with 
devastavit,  and  in  1883  his  letters  were  revoked.  On  July 
31,  1885,  in  a  proceeding  before  the  surrogate,  instituted  by 
petition  of  the  plaintiff,  a  decree  was  made  directing  him  to 
pay  to  her  as  such  executrix  the  sum  of  $31,000. 

This  action  was  afterwards  brought  upon  such  bond,  and 
the  objection  is  taken  that  it  cannot  be  maintained  because 
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DO  ezecQtioD  was  issued  upon  snch  decree  and  returned 
wholly  or  partially  unsatisfied. 

The  disposition  of  this  question  is  dependent  upon  the 

statute  by  which  such  remedy  is  regulated  {Code  Civ.  Pro,^ 

§§  2607,  2608,  2609).     Those  sections  provide  for  three 

classes  of  actions  upon  the  official  bonds  of  executors 

[ij  and  administrators:  1.  Where  an  execution  issued 
upon  a  surrogate's  decree  against  the  property  of  an 
executor  or  administrator  has  been  returned  wholly  or  partly 
unsatisfied,  an  action  to  recover  the  sum  uncollected  may 
be  maintained  upon  sach  bond  by  and  in  the  name  of  the 
person  in  whose  favor  the  decree  was  made  (§  2607). 
2-  Where  letters  have  been  revoked  the  successor  of  the 
executor  or  administrator  whose  letters  are  revoked  may 
maintain  an  action  upon  his  predecessor's  bond,  in  which  he 
may  recover  any  money  or  the  value  of  any  other  property 
received  by  the  principal  and  not  duly  administered  by  him  ; 
and  to  the  full  extent  of  any  injury  sustained  by  the  estate 
of  the  decedent.  And  the  money  recovered  is  regarded  as 
part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly  (§  2608). 
3.  Where  the  letters  are  so  revoked  and  no  successor  is  ap- 
pointed, any  person  aggrieved  may,  upon  obtaining  leave 
by  order  of  the  surrogate  so  to  do,  maintain  an  action  on  the 
bond  in  behalf  of  himself  and  all  others  interested.  And 
the  money  so  recovered  must  be  paid  into  the  surrogate's 
court  for  distribution  (§  2609). 

These  are  distinct  remedies  and  each  of  them  is  inde- 
pendent of  the  others.  They  were  designed  to  take  the 
place  of  those  given  by  prior  statutes  on  the  subject. 

(3]  Formerly  the  right  to  bring  actions  on  such  bonds 
was  subject  to  the  direction  of  the  surrogate  or  was 
dependent  in  the  case  provided  for  it  of  an  assignment  by 
him  of  the  bond  to  the  person  in  whose  favor  a  decree  was 
made.  When  an  executor  or  administrator  refused  or 
omitted  to  perform  a  decree  made  against  him  for  render- 
ing an  account  or  upon  final  settlement,  che  surrogate  might 
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cause  the  bond  to  be  proeecnted  {Laws  of  1830,  chap.  320, 
§  23 ;  ^  R.S.  (2d  ed.)  53,  §  19).  The  provieiong  of  section 
2607  are  a  substitute  for  §  65,  oAop.  460  Laws  of  1837, 
which  provided  that  after  the  return  of  an  execution  unsat- 
isfied the  person  in  whose  favor  the  decree  upon  which  it 
issued  was  uiade  might  have  a  right  of  action  upon  assign- 
ment  of  the  bond  to  him  by  the  surrogate.  The  present 
statute  dispenses  with  the  formal  act  of  assignment.  And 
the  provisions  of  sections  2608  and  2609  seem  to  be  some- 
what broader  in  their  import  than  were  those  of  the  former 
statute  which  provided  for  the  prosecution  of  the  bond  of 
an  executor  or  administrator  whose  letters  had  been  revoked. 
Then  it  was  done  by  the  direction  of  the  surrogate  (2  R.  S, 
85,  §  21).  The  actions  under  such  prior  statutes  other  than 
that  of  1837  were  prosecuted  in  the  name  of  the  people. 
Those  statutes  are  referred  to  in  view  of  the  proposition 
before  asserted  that  the  present  remedies  are  distinct  and 
independent  of  each  other,  as  were  those  formerly  existing 
(People  V.  Guild,  4  Denio^  361). 

The  support  of  an  action  under  section  2607  is  dependent 
upon  the  return  of  an  execution  unsatisfied.  That  is  not 
requisite  for  the  purpose  of  actions  within  the  provisions  of 

the  two  sections  following  it.     This  action  does  not 
ra     come  within  §  2609.     The  question  arises  whether  it 

is  supported  by  the  provisions  of  section  2608.  And 
that  is  mainly  dependent  upon  the  fact  whether  the  plain- 
tiff is  the  successor  of  the  one  whose  letters  were  revoked. 
When  her  associate  was  retired  from  it  the  entire  trust  was 
devolved  upon  her.  She  succeeded  to  and  necessarily  as- 
sumed all  the  powers  and  duties  with  which  he  had  been 
vested  and  charged  as  an  executor ;  and  in  that  sense  she 
was  his  successor.  There  is  apparently  no  reason  for  deny- 
ing to  her  that  relation  for  the  purposes  of  the  remedy  in 
view,  unless  the  statute  requires  a  construction  which  de- 
feats it.  The  purpose  of  the  statute  giving  the  right  of 
action  to  the  successor  of  an  executor  or  administrator  whose 
letters  are  revoked,  is  to  indemnify  the  estate  of  the  deced- 
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eut  against  loss  so  far  as  the  means  afforded  by  the  official 
bond  of  the  defaulting  representative  and  the  remedy 
fonnded  upon  it  ^lull  permit.  It  not  only  seems  that  the 
appointment,  if  authorized,  of  a  successor  to  the  one  of  two 
whose  letters  have  been  revoked,  would  be  useless  for  the 
accomplishment  of  that  purpose,  but  such  supply  of  another 
in  that  manner  in  his  place  is  not  permitted  except  when 
necessary  to  comply  with  the  express  provisions  of  a  will. 
The  statute  contemplates  thaf,  except  in  such  case,  the  sur- 
vivor will  perform  all  the  duties  of  the  trust  {Code  Civ. 
Pro.  §  2692).  And,  with  that  exception,  it  is  only  when  all 
the  executors  or  administrators  die  or  become  incapacitated, 
or  the  letters  of  all  of  them  are  revoked,  that  letters  will  be 
granted  to  one  or  more  persons  as  their  successors  {Id. 
§  2693).  It  follows  that  unless  the  survivor  may  be  treated 
aa  a  successor  within  the  meaning  of  the  statute,  the  provi- 
sions of  section  2608  cannot  be  made  applicable  to  an  action 
upon  the  bond  of  one  of  two  or  more  executors  or  adminis- 
trators wliose  letters  have  been  revoked;  and  that  the 
remedy  upon  his  bond,  where  there  is  a  survivor,  is  depend- 
ent solely  upon  the  provisions  of  section  2607.  That  sec- 
tion provides  for  an  action  by  the  person  in  whose  favor  is 
made  a  decree  against  an  executor  or  administrator  after  the 
return  of  an  execution  unsatisfied. 

The  decree  in  the  present  case  was  not  against  such  an 
officer,  but  was  made  pursuant  to  the  statute  providing  that, 

upon  the  petition  of  the  successor  or  of  the  remain- 
[4]     ing  executor  or  administrator,  the  surrogate  may 

compel  the  person  whose  letters  have  been  revoked 
to  account  for  or  deliver  over  money  or  other  property  and 
to  settle  his  account  {Id.  §  2606). 

It  has,  however,  been  held  in  Sperb  v.  McCoun  (110 
N.  T.  606),  that  in  such  case  an  action  may  be  maintained 
under  section  2607  when  an  execution  has  been  issued  on 
such  decree  and  returned  unsatisfied.  It  does  not  follow 
from  tlie  determination  of  that  case  that  the  present  one 
cannot  be  supported.    Nor  does  the  view  in  that  case  neces- 
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sarily  preclude  the  application  of  the  provisions  of  section 
2608  to  the  cause  of  action  alleged  in  this  case  and  to  its 
determination  by  the  trial  court  as  represented  by  its  find- 
ings of  fact.  For  the  purposes  of  an  action  upon  the  bond 
of  an  executor  whose  letters  have  been  revoked,  the  issue 
of  execution  upon  a  decree  and  its  return  unsatisfied  are  not 
requisite  to  its  maintenance.  Nor  does  the  application  of  the 
provisions  of  the  statute  in  that  respect  seem  by  its 

PI  terms  or  by  reasonable  implication  to  be  confined  to 
those  cases  where  no  survivor  remains  to  proceed  with 
the  execution  of  the  trust ;  and  in  that  view,  inasmuch  as  the 
statute  imposes  its  performance  wholly  upon  the  latter,  the 
remedy  upon  the  official  bond  of  him  whose  letters  are  re- 
voked is  entirely  with  such  survivor.  And  to  hold  that  the 
latter  is  not  a  successor  within  the  meaning  of  the  statute 
is  to  deny  any  remedy  under  the  provisions  of  the  section 
last  mentioned.  No  definition  of  the  term  ^^ successor"  is 
given  in  the  statute.  There  is  in  other  sections  of  it  upon 
the  subject  under  consideration  some  language  used  import- 
ing its  application  to  a  person  who  receives  an  appointment 
in  place  of  one  who  has  been  retired  from  the  position  of 
the  trust.  But  it  is  not  so  restricted  by  anything  in  section 
2608.  And  although  by  a  process  of  reasoning  the  applica- 
tion of  some  provisions  of  other  sections  may  be  so  made  as 
to  give  to  the  word  successor  such  restricted  meaning,  that 
construction  is  not  within  the  evident  spirit  and  purpose  of 
the  statute. 

The  view  here  taken  is  that  when  the  plaintiff  became 
the  sole  remaining  executor,  she  for  all  the  purposes  of  the 
trust  was  the  successor  of  the  one  who  had  been  re- 
w     moved,  as  she  succeeded  to  all  the  powers  before  then 
vested  in  him  in  his  relation  to  the  estate  of  the  de- 
cedent, as  effectually  as  they  could  be  taken  by  one  appointed 
in  his  place  if  such  appointment  were  permitted  and  had 
been  made.    And  this  action  was  brought  solely  for  the 
benefit  of  the  estate,  to  bring  to  it  a  fund  to  reimburse  it 
jpro  tanto  for  the  loss  it  had  suffered  by  the  breach  of  trust 
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of  {he  principal  in  the  bond  while  he  was  executor,  and  in 
violation  of  the  order  of  the  enrrogate.  Such  money  when 
collected  is  part  of  the  estate  and  to  be  distributed  and  dis- 
posed of  under  the  direction  of  the  surrogate.  That  is  the 
purpose  of  an  action  and  recovery  under  section  2608.  And 
these  views  lead  to  the  conclusion  that  this  action  is  within 
the  provisions  of  that  section. 

In  respect  to  the  other  questions  the  conclusions  of  Judge 

Potter  are  adopted  to  the  effect  that  the  release  of  Moffat 

did  not  discharge  the  defendant  Hayward  from  his 

m  liability  to  the  extent  of  a  moiety  of  the  obligation 
assumed  by  those  persons  upon  the  bond ;  and  that 
the  plaintiff  was  entitled  to  recover  interest  only  from 
July  31,  1885. 

The  judgment  should,  therefore,  be  modified  by  deduct- 
ing from  the  recovery  interest  upon  $10,000,  from  Decem- 
ber 7,  1883,  to  July  31,  1885,  and  as  so  modified,  affirmed. 

PoTTBB,  J.  (dissenting). — ^The  decision  of  the  main  appeal 
involves  two  questions,  whether  the  instrument  executed 
and  delivered  by  the  plaintiff  and  the  legatees  under  the 
will  of  Andrew  Hood  to  Moffat,  one  of  the  sureties  upon 
the  bond  given  by  the  executor,  discharged  the  liability  of 
the  defendant  Hayward,  the  other  surety  upon  said  bond, 
and  whether  this  action  upon  said  bond  against  the  defend- 
ant Frederick  Hood  as  principal,  and  the  defendant  Hay- 
ward as  surety,  can  be  maintained  before  the  issuance  and 
return  of  an  unsatisfied  execution  against  the  property  of 
said  Frederick  Hood,  the  executor. 

These  propositions  are  familiar  law,  and  scarcely  need 
the  citation  of  authorities  to  support  them,  viz. :  that 

(q  the  release  of  the  liability  of  one  or  more  joint  or 
joint  and  several  obligors,  or  one  or  more  joint  tort- 
feasors, discharges  the  liability  of  the  other ;  that  the  rule 
is  the  same  in  law  and  equity. 

But  these  rules  require  for  their  full  operation  that  the 
instrument  should  be  a  technical  release  without  any  valid 
limitation  or  restriction.    The  contention  in  this  case  is  as  to 
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the  characler  of  these  iDstrnments.    Whether  they  consti- 
tute a  technical  and  absolute  release,  or  whether  they 
[9\    constitute  a  release  with  a  valid  limitation,  or,  as  more 
practically  stated,  whether  they  release  the  liability 
of  the  surety  Mo£Fat  and  reserve  the  liability  of  the  surety 
Hayward  upon  the  bond,  or  whether  they  discharged  the 
liability  of  both  Moffat  and  Hayward  upon  the  bond. 

A  reference  to  the  instruments  under  consideration 
shows  that  the  plaintiff  as  executrix  and  individually,  to* 
gether  with  all  the  devisees  and  legatees  under  the 
[loj  will  of  Andrew  Hood,  deceased,  in  consideration  of 
$7,000,  to  them  paid  by  said  Moffat,  released  and 
discharged  him,  his  heirs,  executors,  administrators,  and  as- 
signs, from  all  causes  of  action,  etc.,  etc.,  and  especially  by 
reason  of  the  said  Moffat  having  executed  with  John  Hay- 
ward and  Frederick  Hood  a  joint  and  several  bond  to  the 
people  of  the  state  of  New  York  in  the  sum  of  $20,000^ 
executed  by  said  Hood  as  principal,  and  by  said  Moffat  and 
Hayward  as  sureties.  The  said  instrument  further  provides 
that  this  release  is  intended  to  discharge  said  Moffat  from 
all  liability  by  reason  of  said  bond  in  every  respect,  "  but 
shall  not  be  construed  as  affecting  any  claim  or  demand 
which  the  parties  of  the  first  part,  or  any  of  them,  have  or 
may  have  against  the  said  Frederick  Hood  as  executor,  or 
against  the  said  John  K.  Hayward  as  surety  on  said  bond  or 
otherwise." 

The  same  parties,  in  addition  to  signing  the  instrument, 
the  substance  of  which  is  above  stated,  also  executed  and 
delivered  to  said  Moffat  another  instrument,  which  pr^ 
vided  ^'  that  it  was  intended  thereby  to  release  and  discharge 
the  said  Moffat,  his  heirs,  executors,  and  administratora  from 
all  liability  whatever  of  any  kind  and  nature  arising  or  grow- 
ing out  of  any  and  all  acts  or  omissions,  neglect,  or  defalca- 
tion of  the  said  Frederick  Hood,  whether  done  or  committed 
as  executor,  trustee,  or  in  any  other  capacity,  under  said  last 
will  and  testament  of  Andrew  Hood,  deceased  or  otherwise, 
bnt  that  said  release  should  not  be  construed  as  in  any  way 
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affecting  any  claim  or  demand  which  they  (the  parties  of  the 
first  part  thereto),  or  any  of  them  had  or  might  have  against 
the  said  Frederick  Hood,  as  such  execntor  or  otherwise,  or 
against  the  said  John  Hayward,  as  surety  on  said  bond  or 
otherwise. 

"  Now  it  is  hereby  declared  that  the  intention  of  said 
parties  is  to  release  the  said  David  Moffat  from  any  and  all 
claims  which  they  or  any  of  them  have  or  might  have 
against  him,  his  heirs,  executors,  or  administratoi*s,  under  or 
by  virtue  of  said  bond,  to  the  extent  of  one  half  of  the 
penalty  thereof,  and  it  is  expressly  understood  and  agreed 
that  the  said  release  is  intended  to  operate  as  a  satisfaction 
and  discharge  of  one  half  of  the  obligation  arising  from  or 
under  said  bond  so  that  the  said  Moffat  shall  be  released 
from  all  claim  or  demand  for  contribution  on  the  part  of 
Lis  co-surety,  the  said  John  N.  Hayward,  and  that  this  in- 
strument shall  be  taken  and  deemed  a  part  of  said  release 
and  incorporated  therein. 

^^It  is  also  understood  and  agreed  that  nothing  therein 
contained  shall  in  any  manner  affect  or  impair  any  claim, 
right,  or  demand  which  the  parties  thereto,  or  any  of  them, 
their  or  any  of  their  heirs,  executors,  or  administrators  have 
or  may  here  after  have  against  the  said  Frederick  Hood  or 
as  against  John  N.  Hayward  as  to  the  remaining  half  of 
the  amount  of  said  bond." 

The  evidence  in  the  case  shows  beyond  question  and 
without  substantial  contradiction  that  these  two  instruments 
were  delivered  to  Moffat  at  the  same  time  and  upon  the 
occasion  of  the  payment  and  receipt  of  the  consideration 
specified  in  them. 

The  trial  court  has  found  as  a  conclusion  of  fact  ''that 

David  Moffat,  mentioned  in  said  bond,  has  been  released 

from  any  liability  on  said  bond  to  the  extent  of  one 

m    half  the  penalty  thereof,  to  wit,  the  sum  of  $10,000, 

saving  and  reserving  however  and  excepting  all  cause 

or  causes  of  action  against  the  defendants  in  this  action,  and 

any  and  all  liability  thereunder."    And  as  conclusion  of 
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law  that  the  plaintiff,  as  executrix,  is  entitled  to  judgment 
against  the  defendant  Hood,  the  executor,  and  the  defend- 
ant Hajward,  one  of  the  sureties,  for  tlie  sum  of  $10,000 
(that  sum  being  one  half  of  the  penalty  of  the  bond)  with 
interest. 

The  defendant  Hay  ward  contends  that  he  was  released 
from  all  liability  upon  the  bond  by  the  release  of  the  liability 
of  Moffat. 

There  is  no  doubt  that  if  the  language  of  the  instru- 
ments had  simply  acknowledged  satisfaction  of  all  claims 
arising  upon  the  bond  and  released  and  discharged  the  same, 
the  effect  would  have  been  to  discharge  both  Moffat  and 
the  defendant  Hayward  from  any  further  liability  upon  the 
bond.  But  the  language  of  the  instrument  acknowledges 
the  payment  of  the  sum  of  $7,000,  being  less  than  one  half 
of  the  penalty  of  the  bond,  from  Moffat,  and  purports  to 
discharge  Moffat  only,  and  expressly  declares  such  to  be 
its  sole  object  and  purpose,  and  that  it  shall  not  be  construed 
as  in  any  way  affecting  any  claim  or  demand  which  the  re- 
leasors have  acrainst  Hood  as  executor,  or  the  defendant 
Hayward  as  surety  upon  said  bond ;  and  in  order  to  make 
this  purpose  more  manifest  and  its  effect  more  certain,  they 
executed  on  a  later  day  and  delivered  with  the  instrument 
just  referred  to  another  instrument  of  an  equal  degree  of 
dignity  and  solemnity,  declaring  that  it  was  their  mtention 
that  said  instrument  should  ^'  operate  as  a  satisfaction  and 
discharge  of  one  half  of  the  obligation  from  or  under  said 
bond  so  that  said  Moffat  shall  be  released  from  all  claim  or 
demands  for  contribution  on  the  part  of  his  co-surety,  the 
said  John  N.  Hayward,"  and  "  that  nothing  therein  con- 
tained should  in  any  manner  affect  or  impair  any  claim, 
demand,  or  right  which  they  have  or  may  have  against  said 
Frederick  Hood  or  as  against  John  N.  Hayward  as  to  the 
remaining  half  of  the  amount  of  said  bond." 

It  will  be  observed  that  the  terms  of  the  instrument  do 
not  express  that  the  claim  or  liability  under  the  bond  has 
been  satisfied,  which  is  the  essential  point  in  an  accord  and 
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satisfaction.  The  terms  of  the  discharge  by  the  instrnment 
expressly  limit  the  operation  of  the  discharge  to  Moffat  and 
reserve  the  liability  of  Hayward.  I  do  not  perceive  any 
reason  in  the  relations  of  the  parties  to  this  bond,  as  be- 
tween themselves  or  as  to  the  releasors,  to  prevent  the  conrt 
from  giving  the  precise  effect  to  the  instrnment  intended 
by  the  parties  to  it.     Each  of  the  sureties  was  liable  to  the 

releasors  for  the  full  amount  of  the  penalty  and 
113J     whatever  pait  of  the  penal  sum  either  should  be 

compelled  to  pay,  he  could  compel  his  co-surety  to 
contribute  one  half.  Aside  from  interest  neither  surety 
could  compel  the  other  to  contribute  |more  than  one  half 
the  penalty  of  the  bond,  viz. :  $10,000,  whatever  the  loss  of 
the  estate  may  have  amounted  to. 

In  this  case  it  amounted  to  much  more  than  the  amount 
of  the  penalty,  so  that  the  releasors  could  have  demanded 

each  surety  to  pay  $10,000.     That  is  the  sum  which 
Dsj    defendant  Hayward  was  liable  to  pay  under  the  bond 

to  the  releasors,  and  that  is  all  he  is  now  compelled 
by  the  judgment  to  pay  them.  What  harm  or  prejudice  has  or 
would  have  been  done  Hayward  in  this  case,  if  the  releasors 
had  forgiven  the  liability  of  Moffat  outright  or  had  received 
$10,000  of  Moffat's  money,  and  subsequently  given  it  back 
to  him  ?  I  can  perceive  none.  Certainly  Hayward  could 
not  have  sued  and  recovered  of  Moffat  any j)art  of  such  gift. 
The  contractual  relation  between  co-sureties  is  that  each 
shall  pay  one  half  of  the  amount  of  the  liability  assumed. 
There  is  no  other  contractual  relation  between  them,  cer- 
tainly none  that  entitles  one  surety  to  share  in  the  voluntary 
benefits  or  presents  that  the  obligee  may  make  the  other 
surety.  The  question  in  this  case  is  whether  the  release  to 
Moffs^t  discharged  Haywood.  What  (if  any)  rights  and 
remedied  Hayward  may  have  against  Moffat  in  any  contin- 
gency that  may  arise,  need  not  here  be  considered. 

But  without  further  discussing  the  reasonableness  of  the 
respondent's  contention,  we  think  there  is  an  unbroken 
line  of  decisions  supporting  the  judgment  in  this  case  to 
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[14]  the  effect  that  the  defendant  Hayward  was  not  dis- 
charged by  virtue  of  the  instrument  which  discharged 
Moffat  from  liability  upon  the  bond  in  suit.  It  is  not  worth 
while  to  refer  to  but  few  of  the  numerous  cases  which  main- 
tain this  view  (Benedict  v.  Rea,  35  JSutij  34;  Irvine  v 
Millbank,  56  Jf.  Y.  635;  Morgan  v.  Smith,  70  Id.  587  j 
Bronson  v.  Fitzhugh,  1  HiU,  185;  Kirby  v.  Taylor,  6 
Johns.  Ch.  246 ;  Matthews  v.  Chicopee  Mfg.  Co.,  8  Rcht 
711 ;  Ellis  V.  Esson,  50  Wis.  138 ;  s.  o.,  36  Am.  830 ;  Price 
u  Barker,  4  Ellis  iSk  Black.  760;  Thompson  v.  Lack,  3 
Com.  Bench^  540). 

The  great  number  of  decisions  and  the  discussioti  in  the 
opinions  of  the  courts  upon  this  branch  of  the  law  has  arisen, 
as  it  seems  to  me,  not  from  any  doubt  or  diversity  of  opin- 
ion in  relation  to  the  effect  of  an  instrument  under  seal 
clearly  expressing  a  discharge  of  one  joint  obligor  in  con- 
sideration of  a  sum  less  than  the  entire  obligation  or  liability 
and  a  reservation  of  the  remainder  of  the  liability  against 
the  other  obligor,  but  from  a  construction  of  the  nature  and 
effect  of  the  various  agreements  and  transactions  between  one 
or  more  joint  obligors  with  the  obligee,  whether  the  agree- 
ment or  transaction  shall  be  held  as  a  full  satisfaction  of 
the  obligation  as  to  all  the  obligors  or  a  satisfaction  in  part 
and  a  release  of  less  than  all  the  obligore,  or  a  covenant  not 
to  sne  one  or  more  of  the  obligors,  or  whether  the  instrument 
affords  a  presumption  of  a  full  satisfaction  and  discharge  of 
the  obligation,  or  whether  sufficient  in  force  and  dignity 
to  discharge  the  original  obligation.  The  acts  of  the  legis- 
lature from  time  to  time  and  as  expressed  in  section  1942, 
Code  Civ.  Pro,^  are  in  line  with  the  decisions  as  respects 
joint  debtors,  and  under  it  the  presumption  is  that  only  the 
compromising  creditor  is  discharged. 

Of  the  correctness  of  the  decision  of  the  court  below  in 
respect  to  the  office  and  effect  of  the  instrument  given  to 
Moffat  by  the  obligees  or  beneficiaries  of  the  bond  I  think 
there  can  be  no  doubt. 

The  next  question  to  be  considered  relates  to  the  remedy 
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by  which  the  plaintiff  seeks  to  maintain  her  right 
[15}    against  Hajward.     The  general  rale  is  that  a  party 

must  resort  to  a  remedy  prevailing  at  the  time  the 
action  is  commenced  to  enforce  his  right  The  defendant 
contends  that  it  was  necessary  before  bringing  this  action  to 
recover  against  the  surety  upon  an  executor's  bond  that  the 
proper  surrogate  should  have  made  a  decree  against  the 
executor,  and  that  an  execution  should  have  been  issued  to 
collect  the  sum  specified  in  the  decree,  and  that  tlie  execu- 
tion should  have  been  returned  unsatisfied  in  whole  or  in 
part. 

It  is  found  by  the  trial  court  that  no  such  execution  had 
been  issued  or  returned.  It  will  also  be  borne  in  mind  that 
tlie  proper  surrogate  had  made  a  decree  or  order  directing 
tiie  executor  Hood  to  pay  the  plaintiff  the  sum  of  $29,100 
on  account  of  a  loss  through  mismanagement,  and  revoking 
his  appointment  as  executor,  and  later  made  an  order  grant- 
ing leave  to  sue  the  bond. 

^'  In  all  the  cases  of  actions  on  bonds  of  executors  and 
administrators,  a  compliance  with  the  statutory  formalities 
has  been  regarded  as  essential  to  the  maintenance  of  an  action 
against  the  sureties"  (Hood  v.  Hood,  85  iV.  T.  561-674). 
All  the  statutory  prerequisites  for  the  commencement  of 
actions  upon  the  bonds  of  executors  and  administrators  were 
abolished  by  chapter  245  of  the  Laws  of  1880,  and  the  pro- 
visions contained  in  the  Code  of  Civil  Procedure  were 
adopted  in  their  stead.  The  orders  or  decrees  of  the  surro- 
gate revoking  the  letters  testamentary  to  Frederick  Hood, 
and  directing  the  payment  of  the  sum  of  $29,100,  the  loss 
by  his  misconduct  to  the  estate  of  the  testator,  to  the  plain- 
tiff, and  granting  leave  to  her  to  bring  an  action  upon  the 
bond  were  made  subsequent  to  the  change  of  the  laws  relat- 
ing to  the  bringing  of  actions  upon  such  bonds.  Tlic  laws 
applicable  to  that  subject  are  to  be  found  in  sections  2607, 
2608,  and  2609  of  Code  of  Civil  Procedure.  Section  2607 
provides:  "Where  an  execution  issued  upon  a  surrogate's 
decree  against  the  property  of  an  executor,  administrator. 
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testamentary  trustee  or  gaardian  lias  been  returned  wholly 
unsatisfied,  an  action  to  recover  the  sum  remaining  uncol- 
lected may  be  maintained  upon  his  ofBcial  bond,  and  in  the 
name  of  the  person  in  whose  favor  the  decree  was  made. 
If  the  principal  debtor  is  a  resident  of  the  state,  the  execu- 
tion must  have  been  issued  to  the  county  where  he  resides." 

This  section  manifestly  embraces  all  cases  where  an  order 
or  decree  is  made  by  the  surrogate  for  the  payment  of 
money  by  the  executor  or  administrator  as  formerly  existed 
under  the  provisions  of  the  Revised  Statutes,  arid  chapter 
460  of  the  Laws  of  1873,  and  perhaps  other  statutes  upon 
that  subject. 

Tlie  proceeding  under  this  section  is  based  upon  a  judg- 
ment or  decree  against  the  executor  or  administrator  for  the 
payment  of  money  and  the  issuing  of  an  execution  for  its 
enforcement,  and  the  failure  of  its  accomplishment,  before 
an  action  can  be  brought  upon  the  bond  of  his  sureties. 
Under  that  provision  it  is  no  now  requisite  that  an  order 
be  made  by  the  surrogate  granting  leave  to  prosecute  the 
bond,  or  assigning  the  bond  for  that  purpose. 

It  is  sought  to  obviate  this  objection  and  to  maintain 
the  action  upon  section  2608,  which  provides  that  "  Where 
letters  have  been  revoked  by  a  decree  of  the  surrogate's 
courty  the  successors  of  the  executor,  administrator,  or 
guardian,  whose  letters  are  so  revoked,  may  maintain  an 
action  upon  his  predecessoi''s  official  bond,  in  which  he  may 
recover  any  money,  or  the  full  value  of  any  other  property, 
received  by  the  principal  in  the  bond,  and  not  duly  ad- 
ministered  by  him  ;  and  to  the  full  extent  of  any  injury^ 
sustained  by  the  estate  of  the  decedent  or  of  the  infant,  as 
the'  case  may  be,  by  any  act  or  omission  of  the  principal. 
The  money  recovered  in  such  an  action  is  regarded  as  part 
of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be  dis- 
tributed or  otherwise  disposed  of  accordingly ;  except  that 
a  recovery  for  an  act  or  omission  respecting  a  right  of  action, 
or  other  property  appropriated  by  law  for  the  benefit  of  the 
husband,  wife,  family,  or  next  of  kin  of  a  decedent,  or  did- 
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poeed  of  by  a  will  for  the  benefit  of  any  person,  is  for  the 
benefit  of  the  person  or  persons  so  entitled  thereto."  Bnt 
it  seems  to  me  that  cannot  be  done  with  a  proper  regard 
thereto  of  the  plain  language  of  the  provision  and  the 
scheme  contained  in  sections  2607,  2608,  and  2609. 

As  before  stated,  section  2607  does  and  is  intended  to 
embrace  aU  cases  where  there  is  a  decree  against  the  ex- 
ecutor for  the  payment  of  money..  The  money  is  to  be 
collected  by  the  ordinary  process  of  execution,  if  practicable, 
before  resort  can  be  had  to  the  bond  of  the  sureties.  In 
this  case  the  basis  of  the  action  is  the  decree  which  plaintiff 
(after  revocation  of  the  letters  to  her  coexecutor,  Frederick 
Hood)  had  been  granted,  and  such  decree  was  the  only 
evidence  of  the  loss  which  the  estate  had  sustained,  and  was 
the  measure  of  such  loss.  Section  2608  has  application  only 
to  a  different  class  of  cases,  to  cases  where  the  letters  have 
been  revoked  by  the  surrogate  to  all  the  executors  or  admin- 
istrators, or  wliere  a  successor  lias  been  appointed,  and  sec- 
tion 2609  to  a  case  where  the  letters  have  been  altogether 
revoked  and  no  successor  has  been  appointed.  The  lan- 
gnage  used  and  the  scheme  of  those  sections  forbid  such  a 
construction  of  them. 

A  successor  is  one  who  follows  another  into  a  position 
and  not  one  who  went  into  the  position  with  and  survives 
such  other  in  the  position  after  it  has  been  vacated 
Pfi  by  such  other.  Other  sections  of  the  Code  are  only 
consistent  with  this  construction  of  sections  2608  and 
8609.  Section  2605  provides  "...  the  successor  may 
complete  the  execution  of  the  trust  committed  to  his  prede- 
cessor." "  The  surrogate's  court  has  the  same  jurisdiction 
upon  the  petition  of  the  successor  or  of  a  remammg  ex- 
ecutor ...  to  compel  the  person  whose  letters  have  been 
revoked  to  account  ..."  as  was  done  in  this  case. 

It  is  provided  by  section  2692,  "  Where  one  of  two  or 

more  executors  or  administrators  dies,  or  becomes  a  lunatic, 

or  is  convicted  of  an  infamous  offence,  or  becomes 

(171    otherwise  incapable  of  discharging  the  trust  reposed 
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in  him,  or  where  letters  are  revoked  with  respect  to 
one  of  them,  a  successor  to  the  person  whose  letters  are 
revoked  shall  not  be  appointed,  except  where  such  an 
appointment  is  necessary,  in  order  to  comply  with  the 
express  terms  of  a  will,  but  the  others  may  proceed  and 
complete  the  administration  of  the  estate,  pursuant  to  the 
letters,  and  may  continue  any  action  or  special  proceeding 
brought  by  or  against  all." 

And  by  section  2693  it  is  provided  that  ^^  Where  all  the 
executors  or  all  the  administrators  to  whom  letters  have 
been  issued,  die  or  become  incapable,  as  prescribed  in  sec- 
tion two  thousand  six  hundred  and  ninety-two,  or  the  letters 
are  revoked  as  to  all  of  them,  the  surrogate  must  grant 
letters  of  administration  to  one  or  more  persons  as  their 
successoi-s,  in  like  manner  as  if  the  former  letters  had  not 
been  issued,  and  the  proceedings  to  procure  the  grant  of 
such  letters  are  the  same,  and  the  same  security  shall  be  re* 
quired  as  in  the  case  of  intestacy,  except  that  the  surrogate 
may  in  his  discretion  in  case  where  the  estate  has  been  par- 
tially administered  upon  by  the  former  representative  or 
representatives,  fix  as  the  penalty  of  the  bond  to  be  given 
by  such  successor  or  successors  a  sum  not  less  than  twice 
the  value  of  the  assets  of  the  estate  remaining  unad- 
ministered." 

Besides,  the  tenor  and  design  of  section  2608  prescribe 
what  is  to  be  done  by  the  successor.  A  surviving  executor 
is  already  charged  with  those  duties  and  there  is  no  occasion 
to  recharge  him.  Section  2609  is  intended  for  a  case  where 
the  letters  have  been  revoked  and  no  successor  has  been 
appointed.  In  the  latter  case  any  person  aggrieved  may 
obtain  from  the  surrogate  leave  to  prosecute  the  bond  given 
by  the  executor  whose  letters  have  been  revoked  and  the 
duties  cast  upon  spch  person  are  conferred  in  the  same 
language  as  the  duties  cast  upon  the  successor  under  section 

2608.  And  it  may  be  remarked  in  considering  section 

2609,  that  U  alone  presents  a  case  where  the  surrogate  has 
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any  occasion  to  grant  leave  to  sue  the  execator's  bond  under 
existing  laws. 

I  am  reluctantly  constrained  to  the  conclusion  that  the 
omission  to  issue  execution  upon  the  decree  against   the 

executor  is  fatal  to  the  maintenance  of  this  action 
im    against   the   defendant  Haywurd,  surety  upon   the 

bond  in  suit,  for  I  have  an  impression  that  the  issuing 
of  an  execution  against  the  executor  Hood,  a  non-resident 
of  this  state,  would  have  proven  a  fruitless  ceremony. 

If  the  conclusion  in  relation  to  the  objection  that  an 
execution  should  have  been  issued  and  have  been  returned 
unsatisfied  in  order  to  maintain  this  action  is  correct,  the 
appeal  nmst  result  in  a  new  trial,  and  there  is  not  any  neces- 
sity or  perhaps  occasion  to  discuss  the  question  of  the 
amount  of  interest  involved  in  the  cross  appeal.  But  as  I 
have  discussed  the  question  of  the  effect  of  the  release  of 
Moffat,  notwithstanding  my  conclusion  that  a  new  trial  is 
necessary,  it  may  not  be  amiss  to  indicate,  but  without  de- 
ciding it,  the  impression  of  the  court  upon  the  subject  of 
the  extent  of  the  interest  recoverable  upon  the  bond  of  the 
surety  in  suit. 

As  it  appears  from  the  case  that  the  letters  of  the  execu- 
tor Frederick  Hood  were  revoked  Desember  27,  1883,  and 
the  court  below  has  allowed  interest  upon  $10,000,  one  half 

of  the  penalty  of   the  bond  and  the  limit  of  Hay- 
m     ward's  liability,  I  am  of  the  opinion  that  the  allow. 

anoe  of  interest  from  that  date  was  erroneous.  The 
decree  revoking  the  letters  did  not  necessarily  or  judicially 
determine  the  amount  or  extent  of  the  loss  to  the  estate 
arising  from  the  misconduct  of  the  executor  whose  lettera 
were  revoked. 

A  revocation  of  letters  may  be  granted  for  various 
grounds  of  misconduct  of  the  executor,  and  among  those 
grounds  are  investments  made  by  him  in  securities  not 
authorized  by  law  or  in  violation  of  the  decree  or  order  of 
the  surrogate  and  regardless  of  the  sum  so  misin vested 
{Code  Civ.  Pro.  §  2685).    It  appeared  incidentally  from  the 
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order  of  revocation  that  the  execator  had  misinveBted  at  least 
the  Bam  of  $29,100  of  the  Bum  of  $53,710.69,  which  he  was 
directed  to  invest  by  the  decree  of  the  surrogate  dated 
January  6,  1869.  Upon  an  accounting  by  the  executor 
subsequent  to  the  decree  revoking  his  letters,  upon  the 
petition  of  the  plaintiff  as  executrix  praying  for  an  account- 
ing for  the  moneys  received  by  him,  on  the  31st  day  of 
July,  1885,  ^^  whereby,  among  other  things,  he  disallowed 
the  said  investment  of  $29,100,  and  ordered  and  directed 
that  such  sum,  together  with  the  further  sum  of  $2,675, 
amounting  in  all  to  the  sum  of  $31,775,  be  paid  by  said 
Hood  to  the  plaintiff." 

This  is  the  period  at  which  the  amount  of  the  loss  to 
the  estate  by  the  misconduct  of  the  executor  and  the  liability 
of  the  defendant  as  his  surety  was  adjudicated,  and  the 
executor  was  on  that  day  directed  by  the  order  of  the  surro- 
gate to  pay  the  amount  to  plaintiff. 

The  executor,  upon  demand  of  payment  of  that  sum, 
failed  to  pay  it  or  any  part  of  it.     It  seems  to  me  very  plain 

upon   principle   that   the    interest  should  begin   to 
[201    run  from  the  date  of  the  last  named  decree.     On  that 

day  for  the  first  time  was  the  breach  of  the  bond 
adjudicated  and  the  amount  of  damages  resulting  therefrom 
liquidated  (Mansfield  v.  N.  Y.  0.  &  H.  R.  R.  R.  Co., 
114  N.  Y.  331). 

While  there  was  formerly  some  contrariety  of  decisions 
in  respect  to  allowing  interest  to  be  added  to  the  penalty 
of  the  bond,  or  more  accurately  speaking,  of  allowing  the 
damages  to  be  added  to  the  penalty  for  withholding  it  after 

it  was  due,  I  think  now  it  nxay  be  regarded  as  settled 
cu]    law  that  interest  or  damages  may  be  added  to  the 

penalty  from  the  date  at  which  it  is  determined  there 
has  been  a  breach  of  the  condition  of  the  bond. 

In  case  the  condition  of  the  bond  is  the  payment  of 
money  on  a  day  certain,  the  interest  or  damages  will  begin 
to  run  from  that  date,  and  in  case  the  condition  of  the 
bond    is  that  an  act  shall  be  performed,  the  interest  or 
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tm  damages  will  begin  to  ran  from  the  date  that  it  is 
adjudicated  by  a  competent  court  that  the  act  has 
not  been  performed  and  liquidating  and  fixing  the  damages 
caused  bj  such  non-performance.  The  bond  in  suit  belongs 
to  the  latter  class.  It  is  necessary  in  this  class  of  bonds 
that  the  complaint  should  allege  the  act  that  was  not  per- 
formed, pix>ve  the  allegation  and  the  damages  occasioned 
thereby  (Beers'  BxV  v.  Shannon,  73  JV.  Y.  292-302). 

The  decree  was  the  evidence  of  all  this  and  the  equiva- 
lent of  a  bond  conditioned  to  pay  a  particular  sum  of  money 
upon  a  day  certain,  and  this  court  has  held  that  an 
m     action  cannot  be  maintained  against  the  surety  upon 
an  executor's  bond  until  ati  accounting  has  been  had 
and  a  decree  rendered   (Hood  v.  Hood,  85  iT.  T.  561 ; 
Haight  V.  Brisbin,  100  Id,  219). 

When  the  amount  of  the  liability  in  money  has  been 
fixed  by  the  decree  it  becomes  a  debt,  and  like  a  bond  con- 
ditioned to  pay  a  specific  sum  of   money,  and  the 
p*i     withholding  of  its  payment  will  create  a  liability  to 
pay  the  damages  estimated  by  law  to  be  equal  to  the 
legal   rate  of  interest   (Williams  v.  Willson,  1  Vt  266 
Perit  V.  Wallis,  2  Doll.  252  ;    Carter  v.  Carter,  4  Day^  30 
8.  c,  2  Am.  Dee,  113 ;  Smedes  v.  Hooghtaling,  3  Cain.  48 
2  Am.  Dec.  250 ;  Bi-ainard  v.  Jones,  18  JV.  Y.  35  ;  United 
States  V.  Arnold,  1  Oall.  348 ;  Harris  v.  Clap,  1  Mass. 
307 ;  8.  c,  2  A7n.  Dec.  27 ;  Wyman  v.  Robinson,  73  Maine^ 
384;  s.  0.,  40  J.W.  360) ;  and  I  think  it  was  upon  this  theory 
of  the  law  that  section  1915  of  the  Code  of  Civil  Procedure 
was  adopted  upon  this  subject. 

My  conclusion  is  therefore  that  if  plaintiff  is  entitled 

to  recover  in  this  action,  she  can  only  recover,  besides  the 

one  half  of  the  penalty,  damages  or  interest  from  the 

m     date  of  the  decree,  which  was  July  31, 1885,  and  this 

difference  may  upon  this  appeal  be  deducted  and  the 

judgment  corrected,  if  the  views  in  relation  to  the  necessity 

of  issuing  execution  are  not  concurred  in. 
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A  brief  consideration  of  the  defences  of  coanterclaim  and 
the  Btatnte  of  limitations  will  suffice. 

The  action  is  brought  by  plaintiff  as  executrix,  a  tmstee. 
The  alleged  counterclaim  sets  forth  no  facts  except,  possibly^ 
the  fact  that  the  plaintiff,  as  such  executrix,  acted 
m  with  Hood,  executor,  in  the  management  of  the 
assets  and  property  of  the  estate,  and  the  legal  con*- 
elusion  therefrom  that  she  is  jointly  liable  with  the  executor 
for  loss  and  waste.  It  is  not  alleged  in  the  counterclaim 
that  the  respondent  ever  had  any  individual  interest  in  the 
estate,  or  if  she  had,  that  it  continued  to  exist  at  the  time 
the  loss  was  made  by  the  investment.  As  executrix  and 
trustee  for  others  she  may  maintain  this  action^  notwith- 
standing any  complicity  with  the  misconduct  of  the  execu- 
tor, and  any  cainse  of  action  against  her,  individually,  cannot 
form  a  counterclaim  against  her  as  the  trustee  for  others 
(Wetmore  v.  Porter,  92  JV.  Y.  76;  Sperb  v.  McCoun,  110 
Id.  605 ;  Boyle  v.  St.  John,  28  Bun,  455 ;  Code  of  Civil 
Pro.  §  502,  subd,  3). 

The  counterclaim  seems  to  me  wholly  inconsequential 

and  would  not  constitute  a  defence  or  a  basis  for  affirmative 

relief  if  it  was  admitted,  for  want  of  a  demurrer  or 

pn     reply,  to  be  true,  for  the  omission  to  demur  or  reply 

will  not  impart  a  cause  of  action  or  a  defence  where 

none  was  contained  in  the  preceding  pleading.     But  in  this 

case  the  trial  court  refused  to  find,  upon  defendant's  request, 

that   the  plaintiff  had  any  possession  of  the  fund  or  any 

knowledge  of  its  investment  until  after  the  loss  had  been 

incurred,  and  the  evidence  in  the  case  was  such  as  to  make 

such  refusal  necessary. 

If  the  view  I  have  taken  above  of  the  time  when  the 

cause  of  action  matured,  and  the  defendant  became 

128]    liable  to  pay  interest  upon  one  half  of  the  penalty 

named  in  the  bond,  is  correct,  that  disposes  of  the 

defence  of  the  statute  of  limitations. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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Jadgment  modified   by  deducting  from  the  recovery 
interest   upon  $10,000,  from  December  7,  1888,  to 
m    July  31,  1885,  and  as   so  modified  aflSrmed,  with 
costs. 

All    concurred,  except    Follett,   Oh. J.,  not  voting; 
PoTTEBy  J.,  who  dissented,  and  Haight,  J.,  absent. 


6KEEK,  Appellant,  v.  GREER  et  al.y  Rkspondknt. 

SuFBSME  Court,  Thibd   Depastment,   Genbbal  Tebm; 

November,  1890. 

§§  825,  829,  835. 

ObjecHom  and  mxqptioM—^hen  nscemty  of  taking  cannot  le  wgked  hy 

ittptiiation — what  testimony  U  to  pertomU  tranioeHan  with 

deceased— ptimlege  of  aUomeyfrom  testifying 

—proof  of  contents  of  lost  deed. 

A  stipulation  between  the  parties  to- an  action  'Hhat  all  objections 
and  exceptions  to  evidence  be  considered  as  taken  by  all  the 
parties  whose  interests  are  antagonistic  to  them  of  the  party  offer- 
ing the  evidence,  and  that  all  available  objections  under  section 
829  [referring  to  personal  transactions  with  a  decedent],  and  sec- 
tion 885  [referring  to  privileged  communications  with  attorney], 
were  taken  and  when  overruled  that  exceptions  were  taken,''  is 
not  available  for  any  purpose  on  appeal. 

The  parties  to  an  action  cannot  stipulate  away  the  need  of  objections 
to  evidence  as  well  as  of  exceptions,  as  unless  objections  are 
taken  there  can  be  no  rulings  upon  the  evidence  and  it  comes  in 
by  consent,  and  an  appellate  court  can  only  review  rulings  alleged 
to  be  erroneous,  and  is  not  bound  to  examine  questions  which 
might  have  been  properly  decided  if  they  had  been  raised  in 
the  court  below. 

Briggs  V,  Waldron  (88  if.  F.  582) ;  People  v.  Buddenseick  (108  Id. 
501),  followed. 

Testimony  to  the  names  of  the  persons  who  are  in  a  room  at  a  certain 
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time  is  not  testimony  concerning  a  personal  transaction  between 
two  of  them, — Accordingly  hdd,  that  testimony  to  the  names  of 
the  persons  present  when  one  G.  got  possession  of  a  paper  exe- 
cuted by  one  8.,  where  it  was  necessary  to  show  that  it  was  in 
the  hands  of  G.,  and  that  it  had  disappeared  and  that  he  had 
searched  for  it  in  yain,  was  not  incompetent  merely  because  it 
showed  that  8.,  besides  two  other  persons,  were  present  at  the 
time,  as  no  inference  is  to  be  drawn  therefrom  that  G.  got  the 
paper  from  8.,  or  that  8.  delivered  it  to  him  or  knew  anythiDg 
about  it,  except  such  inference  as  might  be  drawn  from  the  fact 
that  G.  had  the  paper. 

Simmons  «.  Havens  (101  N,  T.  427)  followed. 

Testimony  of  an  attorney  to  the  effect  that  at  the  request  of  one  8. 
he  drew  a  deed*  to  one  G.,  and  took  his  acknowledgment  to  it, 
and  that  the  description  in  the  deed  embraced  two  parcels,  is 
not  incompetent  as  disclosing  a  communication  made  by  a  client 
in  the  course  of  professional  employment,  where  it  appears  that 
the  deed  was  drawn,  executed,  and  acknowledged  in  the  pres- 
ence of  G. 

Where  a  deed  has  been  lost  its  existence  and  contents  may  be  proved 
by  any  witness  who  has  read  it. 

{Decided  NovemSber  28,  1890.) 

Appeal  by  the  plaintiff  from  bo  mucli  of  a  judgmeDt 
entered  in  Albany  county  upon  the  report  of  a  referee  as 
adjudged  that  two  parcels  of  land  described  in  the  complaint 
were  the  sole  property  of  the  defendant  Thomas  H.  Greer. 

In  February,  1887,  William  B.  Scott  departed  this  life, 
devising  all  his  real  estate  to  the  plaintiff,  his  daughter,  and 
to  her  husband,  the  defendant  Thomas  H.  Greer,  as  tenants 
in  common.  Thereafter  the  plaintiff  brought  this  action 
for  a  partition  or  sale  of  the  lands  so  devised,  describing  in 
her  complaint  at  length  the  several  parcels  of  land  which 
she  asserted  her  father  died  seized  of,  and  which  she  claimed 
were  devised  to  her^lf  and  the  defendant  Thomas  H.  Greer 
by  her  father's  will. 

The  defendant  Thomas  H.  Greer  duly  appeared  and 
answered,  alleging  that  he  was  the  sole  owner  of  two  of 
these  parcels  of  land  by  virtue  of  a  deed  thereof  from  the 
said  William  B.  Scott  to  him,  and  npon  the  trial  he  intro- 
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duced  evidence  tending  to  show  that  said  William  B.  Scott 
on  November  SI,  1885,  conveyed  the  same  to  him  by  deed ; 
that  said  deed  was  drawn  by  one  Crannell,  as  the  attorney  for 
said  Scott,  at  the  reqaest  of  said  Scott,  and  thereafter  deliv- 
ered to  the  said  defendant ;  that  he  received  the  paper  at  an 
interview  at  which  said  Scott,  said  Crannell,  and  one  Froth- 
ingham  were  present  and  placed  it  in  a  safe,  to  which  said 
Scott  had  access.  The  deed  was  pot  recorded,  and  was  sab- 
fieqnently  abstracted  from  the  safe  or  lost  and  destroyed. 

The  action  was  tried  before  a  referee  wlio  determined 
among  other  things  that  the  defendant  Thomas  H.  Greer 
was  the  sole  owner  of  said  two  parcels  of  land. 

Alden  Cheater  <b  W.  Frothingham^  for  plaintiff,  ap- 
pellant. 

2>.  C.  Herricky  for  defendant  Greer,  respondent. 

LONDON,  J. — ^We  think  this  judgment  should  be  aflSrmed 
upon  the  facts,  unless  alleged  errors  in  the  admission  of  in- 
competent evidence  materially  affecting  the  issue  require  a 
reversal. 

It  was  an  important  question  upon  the  trial  whether  a 
deed  which  it  was  shown  by  evidence  satisfactory  to  the 
referee  embraced  the  two  parcels  in  question,  and  was  exe- 
cuted and  acknowledged  by  Scott  on  the  21st  day  of  Novem- 
ber, 1885,  was  delivered  to  the  defendant  by  Scott.  It  was 
shown  that  on  that  day  Scott  and  Greer  were  together  in  the 
office  of  Mr.  Frothingham,  who,  with  Mr.  Crannell,  was 
also  present.  A  judgment  for  $33,400  had  been  recovered 
against  Scott  in  an  action  in  the  supreme  court,  and  Mr. 
Frothingham  was  his  counsel  with  respect  to  an  appeal. 
Greer  was  to  become  one  of  the  sureties  upon  the  under- 
taking upon  appeal.  The  undertaking  was  then  executed 
by  Greer ;  Mr.  Crannell,  who  was  an  attorney  and  notary 
public,  taking  Greer's  acknowledgment. 

At  the  same  time  Crannell,  at  the  request  of  Scott,  drew 
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tbe  deed  of  the  two  parcels  of  land  in  question  and  Scott 
executed  it  and  Crannell  took  Lis  acknowledgment.  Greer'a 
claim  was  that  Scott  did  this  in  order  to  enable  Oreer  to 
justify  as  one  of  his  sureties  upon  the  undertaking.  Greer 
liad  previously  owned  the  two  parcels  of  land  and  in  1883 
had  conveyed  thein  to  Scott.  The  defendant  Greer  waa 
permitted  to  testify  as  follows :  '^  I  was  present  when  the  ac- 
knowledgment was  taken.  Scott,  Crannell,  and  Frothing- 
ham  were  present  when  I  got  possession  of  the  paper  (deed), 
I  got  possession  of  it  immediately  after  it  was  acknowledged. 
I  took  it  home ;  had  it  in  my  safe." 

It  is  im]>ortant  to  ascertain  how  much  of  this  testimony 
was  objected  to.  There  is  a  statement  in  the  case  in  these 
words:  '^  It  is  stipulated  that  all  objections  and  exceptions 
to  evidence  be  considered  as  taken  by  all  the  parties  whose 
interests  are  antagonistic  to  that  of  the  party  offering  the 
evidence,  and  that  all  available  objections  under  sections  829^ 
and  835  were  taken  and  when  overruled  that  exceptions 
were  taken."  We  do  not  think  that  that  stipulation  is 
available  for  any  purpose  on  this  hearing.  In  Briggs  v. 
Waldron  (83  iT.  Y.  582)  there  was  a  statement  by  defend-^ 
ant's  counsel  in  these  words :  ''  We  will  have  it  understood 
that  an  exception  follows  every  objection  on  this  trial,"  and 
this  was  not  dissented  from.  Yet  the  court  held  that  this- 
simply  entitled  the  defendant  on  the  settlement  of  the  case 
to  have  exceptions  entered  to  suc^h  rulings  as  he  might  desire 
to  have  reviewed.  And  the  court  said :  "  If  it  went  further 
and  was  intended  to  govern  the  action  of  the  appellate  tri- 
bunals  and  require  them  to  review  rulings  to  which  no  ex- 
ceptions were  entered  in  the  case,  we  cannot  give  effect  to 
it.  The  provisions  of  law  which  require  a  party  desiring 
to  review  rulings  updn  a  trial  to  take  exceptions  in  proper 
form  are  for  the  convenience  of  courts  as  well  as  for  the 
protection  of  the  parties ;  and  the  latter  cannot  by  stipula- 
tion have  their  cases  heard  on  appeal  without  regard  to 
those  provisions." 

The  same  doctrine  is  asserted  in  People  v.  Buddensieck. 
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(103  iT.  Y.  501).  The  rale  is  more  forcibly  applicable  in 
this  case,  where  the  parties  have  endeavored  to  stipulate 
away  the  need  of  objections  as  well  as  of  exceptions.  We 
do  not  think  that  can  be  done.  We  are  to  review  rulings 
alleged  to  be  erroneous,  and  a  ruling  upon  evidence  can  only 
be  made  upon  an  objecti(|n.  If  evidence  was  not  objected  to 
when  offered,  then  it  came  in  by  consent.  If  no  objection 
vras  made,  then  the  learned  referee's  attention  was  not  called 
to  the  question  of  the  admissibility,  and,  therefore,  no  error 
was  made;  and  we  are  not  bound  to  examine  questions 
which  might  have  been  properly  decided  if  they  had  been 
raised  in  the  court  below.  To  stipulate  that  objections  and 
exceptions  may  now  be  "  considered  as  taken"  is  an  attempt 
to  create  errors  which  never  existed  on  the  trial,  and  we  shall 
give  no  effect  to  any  such  stipulation.  It  is  enough  for  us 
to  review  actual  decisions  upon  objections  to  evidence  duly 
excepted  to.  Applying  this  rule,  then,  the  case  shows  that 
nothing  was  objected  to  except  the  names  of  the  pei*6ons 
present  when  he  got  the  paper ;  no  other  specific  objection 
was  taken.  He  did  not  say  that  he  got  it  from  Scott,  de- 
ceased, or  that  Scott  delivered  it  to  him,  or  jhat  Scott  knew 
of  his  getting  it.  No  inference  is  to  be  drawn  that  Scott 
delivered  it,  any  more  than  might  have  been  drawn  from 
the  mere  fact  that  Oreer  had  it  in  his  possession,  and  this 
had  been  proved  without  objection. 

If  he  had  said  that  no  one  but  Scott  was  present,  an- 
other phase  would  exist ;  but  the  fact  that  three  pei-sons  were 
present,  one  of  whom  was  Scott,  does  not  show  a  transaction 
witn  Scott.  Whether  or  not  Greer  took  it  stealthily,  and 
without  the  knowledge  of  any  one,  is  not  shown.  The 
paper  could  not  be  found,  and  it  was  necessary  to  prove  its 
contents ;  and  to  permit  this,  it  was  necessary  to  show  that 
it  had  once  been  in  Greer's  hands  and  that  he  had  searched 
for  it  in  vain. 

He  might,  as  was  said  in  Simmons  v.  Havens  (101 N.  T. 
427),  have  received  it  from  some  other  person,  from  Cran- 
nell  or  from  Frothingham,  or  he  might  have  taken  it  with- 
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out  delivery  by  any  one.  If  he  took  it  without  Scott's  con- 
sent, then  there  was  no  transaction  between  Scott  and 
Greer.  To  state  the  names  of  the  persons  in  a  room  at  a 
certain  time  cannot  be  called  testimony  concerning  a  per- 
sonal transaction  between  two  of  them ;  suppose  there  had 
been  fifty  persons  in  the  room.  We  think  the  testimony 
was  properly  admitted. 

The  appellant  insists  that  the  testimony  of  Crannell  to 
the  effect  that  upon  the  request  of  Scott  he  drew  the  deed 
and  took  his  acknowledgment  of  it,  and  that  the  descrip- 
tion in  the  deed  embraced  the  two  parcels,  was  incompe- 
tent  because  in  violation  of  section  835  of  Code  Civ.  Pro., 
prohibiting  aft  attorney  from  disclosing  any  communication 
made  to  him  by  his  client  in  the  course  of  his  professional 
employment.  The  deed  was  drawn,  executed,  and  acknowl- 
edged in  the  presence  of  the  defendant  Greer.  Greer  was 
a  party  to  the  deed.  Such  a  transaction  is  not  privileged. 
(Whiting  V.  Barney,  30  JV.  T.  330 ;  Hebbard  v.  Haughian, 
70  Id,  54).  Besides,  the  only  material  matter  involved 
was  whether  at  the  end  of  the  whole  transaction  a  deed 
from  Scott  to  Greer  existed,  and  if  so  what  were  its  con- 
tents. If  the  deed  had  not  been  lost  it  would  speak  for 
itself.  Being  lost,  its  existence  and  contents  could  be 
proved  by  any  witness  who  had  read  the  deed. 

Upon  defendant's  theory  it  was  his  property  when  lost, 
and  what  he  sought  by  Crannell's  testimony  was  a  descrip- 
tion of  his  lost  property.  The  witness  was  a  reluctant  one, 
and  by  his  method  of  testifying  seemed  to  succeed  in  rais- 
ing the  issue  of  a  violation  of  privilege.  But  it  was  a  false 
issue. 

The  judgment  must  be  affirmed,  with  costs. 

Leabned,  p.  J.,  concurred ;  Mayhem,  J.,  not  acting. 
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NAUMAM  V.  BRAUN. 

Cmr  CouBT  of  New  Yobk,  Special  Term  ;  August,  1890. 

§§  3228,  3229. 

dmU — v>hen  defendafit  entitled  to. 

Where  in  an  action  to  recover  for  goods  sold  and  delivered  to  the 
amount  of  $844.50,  the  plaintiff  claimed  judgment  for  $58.12, 
and  admitted  that  the  difference  between  that  sum  and  the  value 
of  the  goods  had  been  paid  and  judgment  was  rendered  in  favor 
of  the  plaintiff  for  less  than  $50, — Eeld,  that  the  defendant  and 
not  the  plaintiff  was  entitled  to  costs. 

(Decided  August  80,  1800.) 

Motion  by  the  defendant  to  vacate  and  set  aside  the 
judgment  entered  herein  August  8,  1890. 

This  action  was  brought  to  recover  for  goods  sold  and 
delivered  to  the  defendant  amounting  in  value  to  the  sum  of 
$844.50.  The  plaintiff  admitted  that  the  defendant  was 
entitled  to  credits  which  reduced  his  claim  to  $58.12,  and 
demanded  judgment  for  that  sum.  The  action  was  tried 
before  a  referee  and  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $49.39.  The  plaintiff  entered  judgment  for 
that  amount  and  also  for  costs,  and  thereafter  the  defendant 
asserting  that  the  plaintiff  was  not  entitled  to  costs,  made 
this  motion. 

Langhein  Brothers  A  La/ngbein^  for  defendant  and 
motion. 

Livingston  <b  Olcotty  for  plaintiff,  opposed. 
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Geioesioh,  J. — As  the  defendant  and  not  the  plaintiff 
is  entitled  to  the  taxable  costs  (Walp  v.  Boyd,  19  JV.  T. 
St.  Rep.  Ill ;  Tompkins  V.  Greene,  21  Hun,  267,  afTd  82 
N.  T.  619),  the  motion  to  vacate  the  judgment  entered 
herein  on  August  8,  1890,  by  the  plaintiff  for  costs  must 
be  granted,  with  $10  costs. 


POWERS  V.  THE  MANHATTAN  RAILWAY 
COMPANY. 

SUPBBIOB  COUST  OF   THE   CfTY  OF  NeW  YoSE,  CHAMBERS ; 

Septembeb,  1890. 

§§  8228,  3238. 

CotiU — right  to  where  awarded  to  abide  eeenU. 

In  an  action  to  recover  damages  caused  by  the  construction  and 
maintenance  of  an  elevated  railroad,  costs  at  trial  term,  and  of 
an  appeal  to  the  general  term  are  not  discretionary,  but  the  case 
is  one  of  those  specified  in  section  8228  of  the  Code  of  Civil 
Procedure,  in  which  the  plaintiff  is  entitled  to  the  costs  upon 
the  rendering  of  a  final  judgment  in  his  favor. 

Where  in  an  action  to  recover  damages  for  injuries  to  real  property 
caused  by  the  construction  and  maintenance  of  an  elevated  railroad 
in  the  street  in  front  thereof,  a  judgment  in  favor  of  the  plain- 
tiff rendered  at  trial  term  and  affirmed  at  general  term  is  reversed 
by  the  court  of  appeals  '*  with  costs  to  abide  the  event,"  and 
thereafter  upon  a  second  trial  the  plaintiff  recovers  judgment, 
he  is  entitled  to  the  costs  of  the  first  trial  and  the  costs  of  the 
appeal  to  the  general  term. 

(Decided  September  29,  189Q.) 

Motion  by  the  defendant  for  a  new  taxation  of  costs,  and 
that  certain  items  in  the  bill  of  costs  objooted  to  on  the  ad- 
justment of  costs  be  sfricken  out. 
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This  action  was  brought  by  the  plaintifi  to  recover  from 
the  defendant,  the  proprietor  of  an  elevated  railroad,  dam- 
ages occasioned  to  certain  real  property  belonging  to  the 
plaintiff  by  the  constrnction  and  maintenance  of  an  elevated 
railroad  on  the  street  in  front  of  said  premises.  The  plain- 
tiff recovered  judgment  against  the  defendant  for  such 
damages  on  May  9,  1887,  and  this  judgment  upon  appeal 
to  the  general  term  was  affirmed.  The  defendant  then  ap- 
pealed to  the  court  of  appeals,  and  that  court  reversed  the 
judgment  and  directed  a  new  trial  '^  with  costs  to  abide  the 
event  thereof."  The  remittitur  from  the  court  of  appeals 
was  thereafter  duly  filed  with  the  clerk  of  the  superior  court 
of  the  city  of  New  York,  and  thereafter  the  judgment  of 
the  court  of  appeals  was  made  the  judgment  of  that  court. 
On  May  26  and  27,  1890,  a  second  trial  was  had  wliich  re- 
snlted  in  a  judgment  in  favor  of  the  plaintiff.  The  plain- 
tiff thereupon,  upon  notice  to  the  defendant's  attorney, 
presented  a  bill  of  costs  to  the  clerk,  in  which  was  included 
costs  of  the  first  trial  and  of  the  appeal  to  the  general  term, 
and  the  disbursements  both  at  general  and  trial  terms,  also 
the  costs  and  disbursements  of  the  appeal  to  the  court  of 
appeals. 

The  defendant  duly  objected  to  the  taxation  of  the  items 
of  costs  and  disbursements  of  the  first  trial,  and  of  the  ap- 
peal to  the  general  term,  and  upon  the  clerk  overruling  his 
objections,  took  an  exception,  and  thereafter  made  this 
motion. 

Dairies  dk  RapaUo^  for  defendant  and  motion. 
Boger  Foster ^  for  plaintiff,  opposed. 

DcGRO,  J. — The  words  "  witli  costs  to  abide  the  event," 
used  in  the  remittitur  include  the  costs  taxed  by  the  clerk 
(First  Nat.  Bank  v.  Fourth  Nat.  Bank,  84  N.  Y.  469> 
The  costs  at  general  and  trial  term  wei-e  not  discretionary, 
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as  the  action  is  one  of  those  specified  in  section  3228  of  the 
Code  of  Civil  Procedure.  Many  of  tlie  cases  referred  to 
upon  defendant's  brief  were  such  as  come  within  subd.  2  of 
section  3228,  and  have  no  relevancy  to  the  point  presented 
by  this  appeal  from  the  clerk. 


KRONSBERG  v.  MAYER. 

Superior  Court  op  the  City  of  New  York,  Chambers  ; 
November,  1890. 

§  8251. 
Oogt$—v>hm  triaZ/ee  not  taxabU, 

Where  a  case  was  upon  the  day-calendar  and  both  sides  were  ready 
when  it  was  discontinued  by  consent  upon  the  defendant  stipu- 
lating to  pay  taxable  costs, — Hdd^  that  a  trial  fee  was  not  re- 
coverable, and  was  improperly  allowed  upon  the  adjustment  of 
costs. 

(Decided  November  8,  1890.) 

Motion  by  the  defendant  for  a  new  taxation  of  costs. 
The  facts  are  stated  in  the  opinion. 

Bcbert  D.  Edler  (Ashhel  P.  FUchy  attorney),  for  de- 
fendant and  motion. 

Maasinms  A.  Lesser^  for  plaintiff,  opposed. 

DuoROy  J. — It  seems  that  this  action  was  npon  the  day- 
calendar,  and  both  sides  ready,  when  it  was  discontinued  by 
consent,  npon  defendant  stipulating  to  pay  taxable  costs. 
It  appears  that  the  case  was  not  actually  reached  in  its  regu- 
lar order.     It  had  been  called  and  passed,  and  could  not 
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therefore  be  moved  for  trial.  No  trial  fee  is  therefore  re- 
coYerable.  Sutphen  v.  Lash  (10  Sow.  120),  Ehlers  v.  Willis 
(63  Saw,  Pr.  341),  are  in  point,  but  not  Jones  v.  Case  (88 
Hcv3.  Pr.  349).  The  taxation  is  reversed  as  to  the  trial 
fee,  and  the  motion  to  strike  it  out  granted,  with  $10  costs* 


CARTNGHAM,    Judgment   CaKDrroB,    Appellant,   Vn. 
DUFFy,  Judgment  Debtob,  Bbspondent. 

CouBT  OF  Appeals;  Januabt,  1891. 

§§  414,  415,  2435,  3352. 

BuppUmentary  proceedings — UmitaUon  to. 

The  time  limited  for  the  commencement  of  proceedings  supplement- 
ary to  execution  is  ten  yean  from  the  return  of  an  execution 
nnsatifified,  and  this  although  the  right  to  commence  such  pro- 
ceeding accrued  before  the  enactment  of  the  Code  of  Civil  Pro- 
cedure, where  the  proceedings  were  not  commenced  until  after 
the  expiration  of  two  years  from  the  enactment  of  said  Code. 
The  limitation  of  twenty  years  prescribed  by  the  Code  pf  Pro* 
cedure  was  preserved  by  the  Code  of  Civil  Procedure  only  where 
the  remedy  was  invoked  within  two  years  after  the  taking  effect 
of  the  Code  of  Civil  Procedure. 

Caryngham  v,  Duffy  (62  Hun^  615,  mem,)  affirmed. 

{Decided  Jmiuary  18,  1891.) 

Appeal  by  the  judgment  creditor  from  an  order  of  the 
general  term  of  the  supreme  court  in  the  second  depart- 
ment reversing  an  order  of  the  special  term  denying  a 
motion  to  set  aside  an  order  for  the  examination  of  the 
judgment  debtor  in  proceedings  supplementary  to  execution. 
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Sufficient  facts  appear  in  the  opinion. 

AlhoU  BrotherSy  for  judgment  creditor  appellant 

S.  S.  MarsAaUj  for  judgment  debtor  respondent. 

FmoH,  J. — ^It  has  been  determined  by  the  court  below 
that  the  limitation  applicable  to  an  order  for  the  examina^ 
tion  of  a  judgment  debtor  in  supplementary  proceedings  is 
ten  years  from  the  return  of  an  execution  unsatisfied,  even 
though  the  right  accrued  before  the  Code  of  Civil  Proced- 
ure was  enacted.  Under  the  Code  of  Procedure  the  limita- 
tion was  twenty  years  (section  292),  and  while  that  was  in 
force,  and  in  October,  1875,  judgment  was  obtained  against 
the  defendant  and  execution  issued,  which  was  in  due  sea- 
son returned  unsatisfied.  In  July,  1888,  an  order  was 
granted  by  the  county  judge  of  Westchester  county  for  the 
examination  of  the  judgment  debtor,  more  than  twelve 
years  having  elapsed  since  the  return  of  the  execution  un- 
satisfied. A  motion  to  vacate  the  order  was  made  and 
denied  by  the  county  judge,  whose  order  was  reversed  on 
appeal  by  the  general  term,  and  from  that  decision  the 
creditor  appeals  to  this  court. 

Sindb  the  Code  of  Civil  Procedure  has  changed  the 
limitation  to  ten  years,  and  was  in  force  when  the  order  was 
granted  (section  2436),  it  became  the  only  existing  limita> 
tion  and  the  one  to  be  observed,  unless  the  older  one  of 
twenty  years,  under  which  the  right  accrued,  has  been  in 
some  manner  preserved  (Acker  v.  Acker,  81  Jf.  T.  143)» 
That  is  the  creditor's  contention  and  he  relies  upon  section 
8362  of  the  present  Code.  That  provides  that  none  of  its 
provisions,  other  than  those  in  chapter  4,  shall  render  in- 
effectual any  right  or  limitation  lawfully  accrued  at  an 
earlier  period.  This  section  preserves  to  the  creditor  the 
twenty  years'  limitation  unless  the  new  limitation  is  con- 
tained in  or  given  by  the  terms  of  chapter  4,  and  that  be* 
comes  the  final  question. 
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The  appellant  contends  that  chapter  4  prescribes  no 
limitation  for  the  granting  of  such  an  order,  and  has 
nothing  to  do  with  supplementary  proceedings;  that  their 
limitation  is  fixed  by  chapter  17,  and  that  depending  upon 
the  terms  of  that  chapter,  they  fall  within  the  protection  of 
section  3352.  It  has  been  said  in  the  supreme  court  that 
chapter  4  has  no  application  to  supplementary  proceedings 
{Bean  v.  Tonnelle,  24  Sun^  354),  and  our  attention  is  called 
to  the  explicit  declaration  of  section  414  of  that  chapter 
making  its  provisions  inapplicable  to  '^  a  case  where  a  differ- 
-ent  limitation  is  specially  prescribed  by  law." 

But  I  am  unable  to  see  that  a  diferent  limitation  is  pre- 
scribed. By  section  388  of  chapter  4,  ten  years  is  fixed  as 
the  limitation  in  all  cases  not  specially  prescribed  in  the 
^rst  two  titles,  and  while. the  chapter  speaks  of  actions  and 
the  time  at  which  the  causes  of  action  accrue,  the  latter  sec- 
tions, 414,  415,  include  special  proceedings  and  the  accru- 
ing of  rights  to  institute  the  same.  And  hence  it  follows 
that  by  chapter  4  a  limitation  for  the  institution  of  sup- 
plementary proceedings  is  fixed  at  ten  years  from  the 
accruing  of  the  right. 

Section  2435,  in  a  later  chapter,  fixes  the  same  limitation 
and  not  a  *^  different "  one,  and  since  it  is  not  different,  it 
fails  to  exclude  supplementary  proceedings  from  the  opera- 
tion of  chapter  4,  and  so  the  further  provision  of  section 
414  applies,  as  I  think  was  the  legislative  intention,  which 
preserves  the  old  limitation  only  where  it  is  invoked  before 
the  expiration  of  two  years  from  the  effectual  enactment  of 
the  new  Code.  This  order,  therefore,  not  made  until  after 
the  expiration  of  such  two  years,  lost  the  benefit  of  the  re- 
pealed limitation,  and  was  governed  by  the  new  one  of  ten 
years. 

The  order  of  the  general  term  should  be  aflSrmed,  with 

COStB. 


All  concurred. 
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RAMSEY,  R£8P0NDSirr  v.  BARNES,  Appellant. 

K.  Y.  CouBT  OF  Common  Plbas,  Gbnbbal  Tebm;  Jav-^ 
UABT,  1891. 


§§  882,  895,  500,  501. 

Pleading — when  denial  of  part  qf  aUeffotion  admUe  Manee-^UmUoHai^ 
to  acUon-^dtfenee  need  not  le  antieipated 

A  denial  in  an  answer  expressly  referring  to  a  certain  paragraph  of 
the  complaint  and  putting  in  issue  in  the  precise  worda  of  the  al- 
l^pition  certain  averments  of  that  paragraph  but  avoiding  all  ref- 
erence to  other  averments  therein,  has  the  force  of  an  expresa 
admission  of  the  portion  which  is  not  denied  CU.  and  evidence 
of  the  allegation  so  admitted  is  not  necessary  [q. 

Where  in  an  action  upon  a  note  signed  by  the  defendant  as  attorney 
for  one  O.  B.,  a  third  person,  the  complaint  alleged  that  on  a. 
day  named  **it  was  agreed  between  the  plaintiff  and  the  de- 
fendant that  the  matter  was  not  one  of  G.  B.  but  a  personal  one 
of  the  defendant,  and  that  at  that  date  he  owed  the  plaintiff  the 
sum  of  $518.65,  and  that  that  was  the  true  balance  due  upon  said 
note,  and  the  answer  *'  denied  that  it  was  agreed  between  the 
plaintiff  and  the  defendant  .  .  .  that  the  defendant  then  owed 
the  plaintiff  the  sum  of  $518.55,  or  that  that  sum  was  the  true 
balance  then  due  on  the  said  promissory  note,  as  is  alleged  in 
the  third  paragraph  of  the  complaint," — Beldf  that  this  denial, 
since  it  omitted  all  reference  to  the  charge  or  statement  of  tho 
personal  obligation  of  the  defendant,  had  all  the  force  of  an  ex- 
press admission  thereof  [i].  and  rendered  evidence  to  sustain  the 
allegation  unnecessary  pj. 

In  such  a  case,  the  introduction  by  the  plaintiff  in  evidence  of  a. 
paper  drawn  up  and  delivered  by  the  defendant  but  not  signed 
by  him,  reciting  that  the  defendant  had  purchased  the  note  and 
bonds  deposited  as  collateral  thereto,  and  that  $518.55  is  the 
true  balance  due  upon  said  purchase,  when  offered  in  evidence 
as  a  memorandum  made  by  the  defendant  showing  the  amount . 
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admitted  to  be  due,  and  that  as  an  agreement  as  to  the  amount 
dne,  does  not  have  the  effect  of  destroying  the  force  of  the  ad- 
mission contained  in  the  pleading;  that  the  obligation  to  which 
the  defendant  had  affixed  the  name  of  G.  B.  as  principal  and 
his  own  as  attorney  was  in  fact  his  own  contract*,  that  said 
paper  was  not  an  agreement  nor  enforceable  against  the  defend- 
ant as  such,  but  was  a  mere  statement  by  him  pg. 

'Where  an  agreement  is  admitted  by  the  pleadings,  neither  the  ques- 
tion of  consideration  nor  any  question  affecting  its  validity  can 
be  raised  CO. 

An  objection  which  if  made  at  the  trial  might  have  been  obviated 
by  proof,  cannot  be  raised  for  the  first  time  upon  appeal  dq;  ac- 
cordingly EM^  that  the  objection  that  an  agreement  was  without 
consideration,  and  also  the  objection  that  a  note  signed  on  behalf 
of  G.  B.  by  the  defendant  as  agent  could  not  be  shown  by  parol 
to  be  the  acknowledgment  of  the  defendant,  was  not  properly 
taken  for  the  first  time  upon  appeal  @. 

A  party  may  sign  a  note  by  any  name  he  pleases,  and  if  he  intends  to 
bind  himself  by  it  he  is  liable  upon  it  C4. 

One  who  has  signed  to  a  note  the  name  of  a  third  person,  with  his 
own  name  as  attorney,  and  who  thereafter  admits  and  agrees  that 
it  is  his  own  obligation,  is  bound  thereby  [4]. 

A  plaintiff  is  not  bound  to  anticipate  the  plea  of  the  statute  of  limi- 
tations by  setting  forth  in  his  complaint  payments  which  he  in- 
tends to  rely  upon  to  take  the  case  out  of  its  operation  is). 

'Where  a  witness  has,  without  objection,  testified  to  the  making  of  sev- 
eral payments  upon  the  note  sued  upon,  in  answer  to  the  ques- 
tion '*  Has  anything  been  paid  by  the  defendant  on  account  of 
this  amount  duef^  and  was  thereafter  cross-examined  as  to  the 
circumstances  of  each  payment,  and  objection  was  not  made 
that  such  circumstances  were  not  shown, — Hdd^  that  the  ques- 
tion did  not  call  for  a  conclusion  nor  for  the  opinion  of  the  wit- 
ness, but  for  a  fact;  that  the  testimony  of  payment  was  therefore 
competent  as  evidence  of  a  part  payment  of  an  acknowledged 
indebtedness  of  the  amount  due  [«]. 

Imt^**^*^  of  a  case  in  which,  upon  the  facts,  it  appeared  that  the  de<^ 
fendant  was  personally  liable  for  a  note  given  the  plaintiff  to 
which  the  defendant  had  signed  the  name  of  a  third  person, 
and  his  own  name  as  agent  for  said  person  p],  and  that  a  pay- 
ment made  by  the  defendant  to  the  plaintiff  was  made  on  ac- 
count of  such  note  and  not  as  a  loan  from  him  to  her  UU 

iDeeidtd  January  6,  1891). 
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Appeal  by  the  defendant  from  a  jadgment  in  favor  of 
the  plaintiff  for  $480.35  rendered  upon  a  trial  by  the  court 
without  a  jury.  Tim  action  was  brought  to  recover  the 
Bum  of  $429.94y  with  interest  thereon  from  December  15^ 
1885,  the  balance  asserted  to  be  due  upon  a  certain  promis- 
sory note  made  and  delivered  by  the  defendant  to  the  plain* 
tiff's  agent  for  value,  but  signed  with  the  name  of  one  Gay- 
bert  Barnes,  by  the  defendant  as  agent,  and  which  note  the 
plaintiff  and  the  defendant,  it  was  alleged  in  the  complaint^ 
thereafter  agreed  was  a  matter  not  of  Gay  bert  Barnes,  but  a. 
personal  one  of  the  defendant. 

The  note  in  question  read  as  follows : 

«  $560.  New  York,  April  25, 1876. 

''  Two  months  after  date  I  promise  to  pay  to  Jacob 
Ramsay,  Jr.,  or  order,  $550  for  value  received  with  interest 
at  the  rate  of  7  per  cent  per  annum,  having  deposited  with 
him  as  collateral  security  with  authority  to  sell  the  same  at 
public  or  private  sale,  on  the  non-performance  of  this  prom- 
ise and  without  notice,  one  bond  for  $500  of  the  Korth 
River  &  New  York  Steamboat  Co.,  No.  171. 
"  Gaybert  Babnes, 

"  per  Reon  Babnes,  Att'y.** 

The  case  was  tried  before  the  court  without  a  jnry,  and 
judgment  rendered  in  favor  of  the  plaintiff,  and  tiiereapon 
this  appeal  duly  taken  by  the  defendant 

John  H.  Pasty  for  defendant  appellant. 

/.  JH.  Williams,  for  plaintiff  respondent 

Daly,  Ch. J.— It  was  found  by  the  trial  judge,  ^sty 
that  the  note  in  question  was  made  and  delivered  by  Reon 
Barnes  for  value  received ;  second,  that  it  was  endoraed  and 
delivered  to  the  plaintiff  by  the  payee  for  good  and  sui& 
cient  consideration  together  with  the  bond ;  and  tMrd,  that 
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thereafter  and  on  or  about  March  14, 1877,  it  was  agreed 
between  the  plaintiff  and  defendant  that  the  matter  was  not 
one  of  Gaybert  Barnes,  but  a  personal  one  of  the  defendant, 
and  that  at  that  date  he  owed  the  plaintiff  the  sum  of 
$518.55,  and  that  that  was  the  true  balance  due  upon  said 
note. 

The  first  point  of  the  appellant  upon  this  appeal  is  that 
there  is  absolutely  no  evidence  to  support  the  third  finding 
of  fact,  upon  which  alone  the  condusion  of  law  is  based 
that  plaintiff  is  entitled  to  judgment  against  ^defendant.  It 
would  seem  that  the  appellant  has  overlooked  the  clear  ad- 
mission of  this  fact  in  the  pleadings.  The  complaint 
alleges :  "  I%trd:  That  thereafter  and  on  or  about  the  llth 
day  of  March,  1877,  it  was  agreed  between  the  plaintiff  and 
the  defendant  tliat  the  matter  was  not  one  of  Gaybert 
Barnes,  but  a  personal  one  of  the  defendant,  and  that  at  that 
date  he  owed  the  plaintiff  the  sum  of  $518.55,  and  that  that 
was  the  true  balance  then  due  upon  said  note. 

The  only  denial  in  the  answer  of  these  allegations'  is  as 
follows :  '^  Third.  Denies  that  it  was  agreed  between  the 
plaintiff  and  the  defendant  on  or  about  March  14,  1877, 
that  the  defendant  then  owed  the  plaintiff  the  sum  of 
$518.55,  or  that  that  sum  was  the  true  balance  then 
m  due  upon  the  said  promissory  note,  as  is  alleged  in 
the  third  paragraph  of  the  complaint."  A  denial  so 
worded  as  to  put  in  issue  in  the  precise  words  of  the  allega- 
tion certain  averments  of  the  third  paragraph  of  the  com- 
plaint, and  referring  expressly  to  that  paragraph  which 
contains  the  whole  charge  or  statement  of  the  personal 
obligation  of  the  defendant,  and  which  yet  avoids  all  refer- 
ence to  the  latter,  has  all  the  force  of  an  express  admission 
of  the  portion  which  is  not  denied. 

It  was  not  necessary  for  the  plaintiff  to  give  evidence 

of  an  allegation  so  admitted.    It  is  claimed,  however,  that 

by  introducing  a  certain  paper  drawn  up  and  delivered  by 

the  defendant  on  the  14th  of  March,  1877,  but  not 

m     signed  by  him,  the  plaintiff  showed  that  there  was 
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BO  such  transaction  as  alleged  in  the  complaint.  That 
paper  recited  that  Reon  Barnes  had  purchased  the  note 
and  bond  in  question,  and  that  $518.65  is  the  tme 
balance  due  upon  said  pnrchase.  It  was  offered  by  plaintiff 
as  a  memorandum  made  by  defendant  showing  the  amount 
admitted  to  be  due,  and  the  testimony  was  that  it  was  given 
as  an  agreement  as  to  the  amount  due.  It  was  not  an 
agreement ;  it  was  not  enforceable  against  the  defendant ; 
it  was  a  mere  statement  by  him  which  cannot  have  the 
effect  of  destroying  the  force  of  his  solemn  admission  in  the 
pleadings  as  to  the  admission  and  agreement  that  the  obliga- 
tion to  which  he  affixed  the  name  of  Oaybert  Barnes  as 
principal  and  his  own  as  attorney  was  in  fact  his  own  con- 
tract. 

It  is  argued,  however,  that  there  was  no  consideration 
for  any  snch  agreement.    As  the  agreement  was  admitted 

by  the  pleading,  neither  the  question  of  consider- 
(81     ation  nor  any  other  question  affecting  its  validity 

could  be  raised.  Besides,  no  such  objection  was 
made  at  the  trial,  when  it  might  have  been  obviated  by 
proof.  The  same  consideration  disposes  of  the  suggestion 
that  the  note  being  signed  on  behalf  of  Oaybert  Barnes  as 
principal  it  could  not  be  shown  by  parol  to  be  the  engage- 
ment of  a  third  party  (Briggs  v.  Partridge,  64  JV.  Y.  863). 
But  even  if  the  agreement  had  not  been  admitted  in  the 
pleadings,  and  even  if  the  objection  had  been  taken  at  the 

trial,  there  is  no  force  in  this  suggestion.    For  this  is 
M     the  case  of  a  note  signed  by  the  party  sought  to  be 

charged,  though  he  signed  it  apparently  as  agent  of 
another.  A  party  may  sign  a  note  by  any  name  he  pleases, 
and  if  he  intend  to  bind  himself  by  it,  he  is  liable  upon  it 
(De  Witt  V.  Walton,  9  iT.  Y.  571 ;  Brown  v.  Butchers  & 
Drovers'  Bank,  6  SUl,  443).  So  in  this  case  while  Reon 
Barnes  signs  the  name  of  Oaybert  Barnes  with  his  own 
name  as  ^^atty.,"  he  admits  and  agrees  that  it  is  his  obliga- 
tion and  therefore  he  is  bound  by  it. 

The  remaining  question  upon  this  appeal  arises  under 
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the  statute  of  limitations  which  was  pleaded  as  a  defence^ 
the  note  in  qnestion  having  matured  on  Jnne  28,  1876,  and 
the  action  having  been  commenced  on  December  26,  1886. 
The  plaintiff  alleged  in  her  complaint  that  the  defendant 
made  two  payments  of  $20  each  on  account  of  said  note,  in 
or  about  March,  1878,  and  that  she  received  $75  as  a  divi- 
dend upon  the  bond  about  January  1,  1880,  and  that  on 
December  15, 1885,  the  defendant  paid  her  $266.66,  leaving 
the  balance  sued  for  of  $429.94.  The  answer  denies  the 
making  of  any  of  .these  payments  on  account  of  the  note, 
and  denies  any  knowledge  of  the  payment  of  any  dividend 
npon  the  bond,  and  counterclaims  the  sum  of  $266.66  which 
he  alleges  he  lent  to  the  plaintiff  on  December  15,  1885. 
All  of  these  payments  were  proved,  and  in  addition  a  pay- 
ment of  $41  in  1888.  Evidence  of  this  last  amount  was 
objected  to  because  not  alleged  in  the  complaint.  But  a 
plaintiff  is  not  bound  to  anticipate  a  plea  of  the 
cq  statute  by  setting  forth  in  his  complaint  the  pay- 
ments that  he  intends  to  rely  upon  to  take  the  case 
out  of  its  operation.  Further  objection  is  made  that  the 
circumstances  under  which  the  payment  was  made  are  not 
shown,  and  that  proof  of  a  mere  payment  of  a  particular 
sum  is  not  evidence  of  an  acknowledgment  that  more 
m  was  due.  It  is  sufficient  answer  that  the  witness  was 
.  permitted  without  objection  to  state  the  several  pay- 
ments in  answer  to  the  question  ^^bas  anything  been  paid 
by  the  defendant  on  account  of  this  amount  due }"  This 
question  did  not  necessarily  call  for  a  conclusion  nor  an 
opinion  of  the  witness,  but  for  a  fact.  He  was  not  cross- 
examined  as  to  the  circumstances  of  each  payment,  nor  was 
objection  made  that  such  circumstances  were  not  shown. 
The  testimony  of  payment  was,  therefore,  competent  as 
evidence  of  a  part  payment  of  an  acknowledged  indebted- 
ness to  the  amount  due. 

As  to  the  payment  of  $266.66  on  December  15, 1885, 
which  plaintiff  claims  to  have  been  a  payment  on  account, 
and  which  defendant  claims  to  have  been  a  loan  made  by 
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him  to  plaintifiy  the  testimony  was  couflicting,  but 
m  there  was  ample  evidence  to  snatain  the  finding. 
The  plaintiff  swore  that  she  went  to  defendant  and 
aaked  for  money  on  account  of  the  money  loaned  (for  it 
appeared  without  contradiction  that  the  note  was  originally 
given  by  defendant  for  a  loan  of  money  to  him  from  the 
plaintiff  through  her  brother^  the  payee  of  the  note,  and 
that  the  note  was  taken  for  her  benefit),  that  she  asked  for 
the  money  to  pay  her  rent^  and  he  drew  the  check  for  her; 
the  witness  Jacob  Ramsay  testified  that  two  days  after  he 
met  defendant  on  the  treasury  steps  on  Wall  Street ;  that 
he  was  on  the  opposite  side,  and  defendant  whistled  to  him ; 
he  went  over,  and  defendant  said :  '^  I  saw  Emma  the  other 
day,  and  gave  her  $250  on  account ;  now  Jake,  I  will  fix  up 
the  balance  of  that  as  soon  as  possible."  Defendant  testi- 
fied  that  no  request  was  made  for  a  payment,  but  that 
plaintiff  called  upon  him  and  said  she  was  in  arrears  for 
rent,  and  was  about  to  be  dispossessed,  and  he  gave  her  his 
check  payable  to  her  order,  and  bearing  on  its  face  the 
statement  "(for  rent  of  No.  40  W.  38th  St.  for  month  of 
Dec.)".    The  check  was  produced. 

Upon  the  evidence  of  the  original  loan  from  plaintiff  to 
defendant  of  the  money  for  which  this  note  was  given 
(which,  as  I  have  said,  was  not  contradicted),  upon  the 
admission  in  the  pleading  of  an  agreement  that  the 
OBJ      note  was  his  personal  obligation,  up<5n  the  guarded 
testimony  given   by  him   upon  commission:   ^^JTo- 
reeoUecHon  of  ever  assuming  the  payment  of  the  note  set 
out  in  the  complaint,  or  of  agreeing  with  tlie  plaintiff  that 
I  owed  her  the  sum  of  $518.65,  or  any  sum  upon  said  note; 
cmd  Ithink  I  never  didf'*  and  upon  the  testimony  of  the 
plaintiff  and  her  brother,  as  opposed  to  that  of  the  defend- 
ant, there  does  not  seem  to  have  been  room  for  any  other 
condnsion  than  that  arrived  at  by  the  learned  trial  judge 
upon  the  case  before  him. 

The  judgment  should  be  affirmed,  with  costs. 

BiBOHOFF  and  Pbtob,  JJ.,  concurred.  , 
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Supreme   Couet,   First   Department,  General  Term; 
Deoembbr,  1890. 

*  §§  887  e<  seq. 

(hmmisticn^^what  inUrrogatoriea  should  Im  aUow^dr^-mdmoe-^-im^ 
peachment  qf  tD^Uness. 

The  allowanoe  of  a  commiflaion  to  take  testimony  of  a  witness  with* 
out  the  state  does  not  authorize  the  propounding  of  interroga- 
tories which  are  clearly  immaterial  to  any  issue  which  can 
possibly  arise  during  the  progress  of  the  trial,  and  the  fact  that 
the  order  allowing  the  commission  provided  that  the  question  of 
the  relevancy  and  the  materiality  of  the  testimony  should  be 
reserved  until  the  trial  does  not  render  improper  an  order  made 
on  the  settlement  of  interrogatories,  excluding  some  of  them, 
for  notwithstanding  such  provision,  interrogatories  which  are 
clearly  improper  should  never  be  allowed  to  be  propounded. 

A  witness  can  be  impeached  only  by  general  testimony  as  to  hia 
character  or  by  direct  evidence  showing  his  testimony  to  be 
untrue  and  proof  of  the  fact  that  he  has  been  guilty  of  crimes- 
which  should  have  been  sufficient  to  make  him  an  inmate  of  a 
states  prison  cannot  be  given  for  the  purpose  of  testing  the 
credibility  of  the  witness. 

It  is  competent  to  show  in  impeachment  of  the  testimony  of  a  wit- 
ness the  existence  of  a  plan  or  agreement  by  which  his  crimes 
ate  to  be  held  intarrarem  over  his  head  so  that  he  might  be  com* 
polled  to  testify  in  a  certain  manner,  and  that  it  had  been  ar- 
ranged that  in  case  he  so  testified  he  should  not  be  punished  for 
his  misdeeds,  as  such  a  combination  would  be  a  conspiracy  against 
the  party  which  he  would  undoubtedly  have  a  right  to  prove. 

An  interrogatory  proposed  to  be  put  to  a  witness  on  his  examination 
under  a  commission  which  calls  upon  him  to  speak  from  his. 
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knowledge,  infonnation,  and  belief  is  clearly  objectionable  so  far 
as  it  calls  for  information  and  belief,  and  in  that  respect  should 
be  disallowed  upon  the  settlement  of  the  interrogatories. 
iDecided  Deember  29,  1890.) 

Appeal  by  the  defendant  Daljr  from  an  order  disallowing 
<5ertain  interrogatories  proposed  to  be  put  \o  certain  wit- 
nesses npon  their  examination  under  commission  to  take 
their  testimony  without  the  state. 

The  facts  are  stated  in  the  opinion. 

John  Chatham^  for  defendant  Appellant 

J.  L.  Cad/voalader^  for  plaintiff  respondent 

Van  Bbttnt,  P.J. — This  action  is  brought  by  the  plain- 
tiff, as  assignee  of  the  Glamorgan  Iron  Company,  an  incor- 
poration organized  and  having  its  place  of  bnsiness  in  the 
6tate  of  Pennsylvania,  to  recover  money  alleged  to  have 
been  embezzled  by  one  Charles  B.  Wigton,  the  treasurer  of 
the  company,  and  lost  by  him  at  the  gambling  houses  or 
rooms  of  the  defendants  at  play.  The  defendant,  in  his 
answer,  denied  each  and  every  allegation  of  the  complaint 
and  set  up,  as  aflSrmative  defences,  that  no  equitable  relief 
was  necessary  to  the  plaintiff,  and  that  the  action  was  not 
commenced  and  is  not  carried  on  for  the  benefit  of  the 
Glamorgan  Iron  Co.,  or  for  the  plaintiff  as  its  assignee,  but 
for  the  benefit  of  Charles  B.  Wigton  and  parties  who  have 
espoused  his  cause,  who  became  and  are  interested  in  him  to 
screen  him  from  the  consequences  of  various  crimes,  forg- 
eries or  the  like,  under  some  agreement  or  compromise 
with  the  persons  who  have  suffered  from  these  crimes,  and 
«o  avert  from  him  criminal  pnnigliment.  The  defendant, 
Daly,  made  a  motion  for  a  commission  to  take  the  testimony 
of  various  persons  resident  in  the  state  of  Pennsylvania, 
which  motion  was  granted.  Thereupon,  direct  interroga- 
tories were  proposed,  one  set  to  be  administered  to  B.  B. 
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Wigton,  the  father  of  the  said  Charles  B.  Wigton,  and 
another  set  to  be  administered  to  other  witnesses.  To  the 
greater  part  of  these  interrogatories  npon  their  settlement 
the  plaintiff  objected,  and  they  Vere  excluded ;  and  from 
the  order  exclading  the  interrogatories  this  appeal  is  taken. 

It  is  nrged  that  the  action  of  the  justice  in  disallowing 
the  interrogatories  is  in  conflict  with  the  order  of  the  justice 
allowing  the  commission.  This  objection  is  not  well  talcen. 
There  are  certain  subjects  upon  which  these  witnesses  may 
be  interrogated,  and  there  are  certain  interrogatories  which 
have  been  allowed.  The  mere  fact  of  allowing  a  commis- 
don  to  issue  does  not  authorize  the  propounding  of  interroga- 
tories which  are  clearly  immaterial  to  any  possible  issue 
which  can  arise  during  the  progress  of  the  trial. 

Neither  is  it  any  objection  to  the  order  made  that  the 
question  as  to  the  relevancy  or  materiality  of  the  testimony 
might  be  reserved  until  the  trial,  because,  although  such  is 
the  fact,  clearly  improper  interrogatories  should  never  be 
allowed  to  be  propounded. 

It  is  urged  upon  the  part  of  the  appellant  that  as  Chas. 
B.  Wigton  will  be  the  only  witness  against  the  defendants, 
they  have  a  right  to  impeach  him  and  to  show  "  from  the 
whole  of  his  making  up  and  getting  up  he  is  not  to  be  be- 
lieved under  oath  ;  that  he  is  vicious  in  himself,  so  by 
nature,  and  that  he  is  made  more  vicious  by  these  stock- 
holders" (referring  to  the  witnesses  who  are  to  be  examined). 

It  is  clear  that  if  Chas.  B.  Wigton  is  to  be  impeached  as 
a  witness  by  the  defendants,  it  cannot  be  by  evidence  of 
this  character.  The  only  method  by  which  a  witness  can 
be  impeached  is  by  general  testimony  as  to  his  character  or 
by  direct  evidence  showing  his  testimony  to  be  untrue,. 
Proof  of  the  fact  that  he  has  been  guilty  of  crimes  which 
ought  to  have  been  sufficient  to  make  him  an  inmate  of  a 
state  prison  cannot  be  gone  into  for  the  purpose  of  testing 
the  credibility  of  a  witness.  It  of  conrae  would  be  compe- 
tent to  show  in  impeachment  of  Wigton's  testimony  a  plan 
or  agreement  by  which  his  crimes  were  to  be  held  m 
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imrorem  over  his  head,  bo  that  he  might  be  compelled  to 
testify  in  a  certain  manner,  and  that  it  had  been  arranged 
that  in  caae  he  so  testified  he  should  not  be  punished  for  his 
misdeeds.  Such  a  combination  wonld  be  a  conspiracy 
against  the. defendant  which  he  undoubtedly  would  have  a 
right  to  prove.  But  the  difficulty  with  the  interrogatories 
which  have  been  propounded  is  that  few  of  them  tend  to 
support  any  such  proposition.  They  seem  mainly  to  be 
directed  to  the  establishment  of  the  utter  unreliability  of 
Ghas.  B.  Wigton  as  a  witness  because  of  specific  ofiences 
committed  by  him.  The  interrogatories  tending  to  show 
such  a  conspiracy  have  not  been  objected  to  and  conse- 
quently are  allowed. 

There  is  one  interrogatory,  however,  a  portion  of  which 
does  not  seem  to  fall  within  any]  of  these  categories,  and 
which  has  been  excluded,  and  which  we  think  the  defend- 
ant had  a  right  to  put;  and  that  is  the  thirteenth  interroga- 
tory, in  regard  to  the  authority  of  Charles  B.  Wigton  as 
treasurer  of  the  company.  This  was  objected  to  as  calling 
for  the  conclusion  of  the  witness  as  matter  of  law,  and  as 
calling  for  hearsay  evidence  and  as  incompetent. 

So  far  as  it  asked  the  witness  for  his  knowledge  of  the 
subjects  embraced  within  the  interrogatory,  it  was  compe- 
tont.  The  interrogatory  ends  with  the  words :  "  Speak  from 
your  knowledge  and  information."  So  far  as  it  called  for 
information,  it  was  clearly  incompetent.  The  same  interroga- 
tory was  propounded  to  the  other  witnesses,  and  is  the 
seventh  interrogatory.    To  this  the  same  remarks  apply. 

It  is  to  be  observed  that  most  of  the  interrogatories  call 
upon  the  witness  to  speak  from  his  knowledge,  information, 
and  belief,  which  is  clearly  objectionable,  and  renders  their 
exclusion  absolutely  necessary. 

TTpon  the  whole,  we  see  no  reason  for  disturbing  the 
order  appealed  from,  except  as  to  the  thirteenth  interroga- 
tory, administered  to  Wigton,  and  the  seventh,  administered 
to  the  other  witness,  in  case  the  words  ^Und  information" 
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«re  BtrickeD  therefrom,  in  which  case  those  interrogatories 
«honld  be  allowed. 

The  order  as  so  modified  should  be  affirmed,  without 
eosts. 

BsADT,  J.,  concurred. 

Daniels,  J. — I  concur  with  this  qualification,  that  i£ 
Charles  B.  Wigton  shall  be  examined  as  a  witness  upon  the 
trial,  or  by  commission,  tlie  defendant's  counsel  will  also  be 
at  liberty  to  impeach  or  discredit  him  by  his  own  cross-ex- 
amination. And  for  that  object  may  interrogate  him  as  to 
any  facts  of  misconduct  on  his  part  which  would  be  attended, 
wholly  or  partially,  with  that  result. 


GERVAIS,  Rbbpondknt,  v.  CHICAGO,  ROCK  ISLAND 
&  PACIFIC  R.   R.   CO.,  Appbllant. 

SuPBKUB    CouBT,  FiBST   Depabtment,   Genebal  Tebh  ; 
Deoembeb,  189p. 

§§  263,  266,  488. 

JPttrUdkUon — when  d&murrer/or  want  qf,  not  tuttainsd  leeatue  ctjeeHon 
doe$  not  ofpear  onjaee  of  complaint. 

In  an  action  agahist  a  foreign  corporation  to  recover  damages  for 
personal  injuries  received  without  the  state  where  the  residence 
of  the  plaintiff  within  this  state  is  essential  to  the  jurisdiction 
of  the  court,  it  is  not  necessary  that  it  should  appear  upon  the 
faoe  of  the  complaint  that  the  plaintiff  is  a  resident  of  the 
state,  but  the  court  having  unquestionable  jurisdiction  over  the 
subject-matter  of  the  action,  its  authority  to  entertain  it  will  be 
pntomed  as  to  the  parties,  and  the  presumption  continues  until 
the  question  is  disposed  of  in  the  manner  provided  for  by  the 
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laws  of  the  state  which  is  by  demurrer  or  answer.  (Yah  Bbust^ 
P.J.,  (dissenting.) 

A  question  of  jurisdiction  is  always  open  to  inquiry,  but  must  be  pre^ 
sented  according  to  the  rulings  of  the  forum  in  which  the  ques- 
tion is  pending. 

The  supreme  court  is,  by  the  constitution,  made  a  court  of  general 
Jurisdiction  of  law  and  equity,  and  its  jurisdiction  cannot  be 
limited  either  by  legislature  or  by  any  power  conferred  upon  it 
by  the  court  itself. 

Gerrais  «.  Chicago,  Bock  Island  A  Pacific  R  R  Co.  (18  if.  Y.  Ch. 
Pro.  404)  affirmed. 

(Decided  December  20,  1890.) 

Appeal  by  tlie  defendant  from  an  interlocutory  judg- 
ment of  the  New  York  county  special  term,  overruling  a 
demurrer  interpoBed  to  the  complaint  on  the  ground  that 
the  court  has  not  jurisdiction  of  the  person  of  the  defend- 
ant or  of  the  cause  of  action. 

The  facts  are  stated  in  the  opinion. 

PreaooU  Hall  Butler  {Evarta,  Chaate  <&  Beanumy 
attorneys),  for  defendant  appellant. 

Oeorge  H.  Hwrt  {Hart  <&  Pricey  attorneys),  for  plain- 
tiflE  respondent. 

Brady,  J. — This  action  was  brought  by  the  plaintiff 
against  the  defendant,  a  foreign  corporation,  to  recover 
damages  for  injuries  to  his  wife  caused  by  their  negligence. 
The  complaint  was  demurred  to  upon  three  grounds,  first,, 
that  the  court  had  not  jurisdiction  of  the  person  ;  secondly, 
that  it  had  not  jurisdiction  of  the  subject  of  the  action  ;  and 
thirdly,  that  the  complaint  did  not  state  facts  sufiioient  to 
constitute  a  cause  of  action. 

The  proposition  argued  is  that  the  residence  of  the 
plaintiff  in  this  state  was  essential  to  confer  upon  this  court 
jurisdiction  of  the  cause  of  action  urged  against  the  defend- 
ants.   The  answer  to  this  is  found  at  once  in  section  488  of 
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the  Code,  which  provides  in  distinct  terms  that  the  defend* 
ant  may  demnr  to  the  complaint  when  it  appears  upon  the 
face  thereof  that  it  has  not  jurisdiction  of  the  person,  or  of 
the  snbject-matter,  or  of  the  subject  of  the  action,  as  well 
as  for  other  causes  therein  stated.  Now  it  does  not  appear 
upon  the  face  of  the  complaint  that  the  plaintiff  is  not  a 
resident  of  the  state  of  New  York,  and  that  disposes  of  the 
proposition. 

The  learned  justice  in  the  court  below,  in  disposing  of 
the  demurrer,  indulged  in  a  somewhat  elaborate  opinion 
covering  other  grounds,  and  going  more  extensively  into 
the  consideration  of  the  subject  than  is  deemed  to  have  been 
necessary  for  the  disposition  of  the  question  presented. 

The  supreme  court  is,  by  the  constitution,  made  a  court 
of  general  jurisdiction  of  law  and  equity  (Art.  6,  §  6),  and 
its  jurisdiction  cannot  be  limited  either  by  the  legislature 
or  by  any  power  conferred  by  it  upon  the  court  itself  (The 
People  ex  rd.  Mayor  v.  Nichols,  79  N.  Y.  582). 

It  had  unquestionable  jurisdiction  over  the  subject- 
matter  of  this  action,  therefore,  and  its  authority  to  entertain 
it  will  be  presumed  as  to  the  parties  and  the  presumption 
continued  until  the  question  is  disposed  of  in  the  manner 
provided  by  the  laws  of-  the  state.  The  manner  provided 
is  by  demurrer  or  by  answer  {Code^  §§  488,  496 ;  Johnson 
V.  Adams  Tobacco  Co.,  14  Hun^  89).  It  is  one  of  jurisdic- 
tion and  always  open  to  inquiry,  it  is  true,  but  must  be  pre- 
eented  according  to  the  rules  of  the  forum  in  which  the 
question  is  pending.  If  on  the  trial  it  appeared,  for  exam- 
ple, that  the  plaintiff  was  not  a  i*esident  of  the  state,  the  ob- 
jeetion  arising  therefrom  could  be  immediately  urged  and 
the  proper  result  declared. 

For  these  reasons  the  judgment  appealed  from  should  be 
affirmed,  with  liberty  to  the  defendant  to  answer  in  twenty 
days  on  the  payment  of  costs  of  the  demurrer  and  appeal. 


Dajoels,  J. — 1  concur  in  the  result. 
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Van  Bbunt,  P.J.  (dissenting). — The  supreme  court  is, 
by  the  provisions  of  the  constitution,  a  court  of  general  jur- 
isdiction, but  that  does  not  imply  that  it  has  general  juris- 
diction oyer  persons  not  residents  of  this  state.  The  legis- 
lature may  regulate  the  extent  of  such  jurisdiction  and  de- 
termine under  what  circumstances  it  may  be  exercised,  and 
where  it  provides  that  the  court  shall  have  jurisdiction,  pro- 
vided certain  facts  appear,  it  seems  to  me  that  such  facts 
must  be  proven  upon  the  trial,  and  if  necessary  to  be  proven 
they  must  be  alleged. 

I  therefore  dissent 


TRACY,  Respondent,  v.  TRACY,  Appellant. 

Bupbeme   Coubt,  Fifth    Depabtment,  General  Term; 
Januaby,  1891. 

§481. 

FUadmg^'-whm  aSUgation  of  indsbtednsu  mi^ffloient^-ulhen  non-pof^ 
mmU  mutihe  dUeffed. 

Where  a  complaint  alleges  that  the  <*  defendant  is  indebted  to  this 
plaintiff  upon  contract,"  and  then  states  the  particulars  of  such 
indebtedness,  it  is  sufficient. 

In  an  action  upon  contract  for  professional  serrioes,  for  the  hiring  of 
a  harness  and  on  promissory  notes,  the  complaint,  besides  setting 
forth  the  other  facts  constituting  the  cause  of  action,  should 
show  a  breach  of  the  contract  by  alleging  non-payment. 

In  an  action  for  professional  services  as  an  attorney  and  counsellor- 
at-law,  a  complaint  which  alleges  the  performance  of  the  services 
upon  the  request  and  under  the  retainer  of  the  defendant  and 
the  items  and  value  thereof,  but  which  does  not  allege  that  they 
have  not  been  paid  for  or  contain  any  other  allegation  tending  to 
show  a  breach  of  the  contract,  is  insufficient. 
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A  complaint  alleging  the  renting  of  a  hamesa  by  the  plaintiff  to  the 
defendant,  its  use  by  the  latter  for  two  years,  and  its  injury  and 
depreciation  by  such  use  to  an  amount  stated,  which  does  not 
allege  any  failure  to  pay  for  such  use,  is  insufficient. 

In  an  action  upon  a  promissory  note,  the  complaint  should  allege 
that  it  has  not  been  paid. 

The  presumption  arising  from  the  possession  of  the  note  that  it  is 
unpaid  is  a  presumption  of  evidence  and  has  no  relation  to  the 
matter  of  pleading. 

In  weighing  a  pleading,  no  presumption  can  be  indulged  in  that  a 
person  in  the  ordinary  course  of  business  does  not  fulfil  his  con- 
tracts. 

&lisbury  «.  Stinson  (10  JSun,  242)  criticised  and  not  followed. 

{Deddsd  January  28,  1891.) 

Appeal  by  the  defendant  from  an  interlocutory  judg- 
ment of  the  Alleghany  county  special  term  overruling  a 
demurrer  interposed  by  the  defendant  to  certain  causes  of 
action  set  forth  in  the  complaint  on  the  ground  that  facts 
sufficient  to  constitute  a  cause  of  action  were  not  stated. 

The  facts  appear  in  the  opinion. 

Hufus  Scotty  for  defendant  appellant. 

Loveredge  and  Leggett^  for  plaintiff  respondent. 

Maoombeb,  J. — The  defendant  demurred  to  the  first, 
second,  third,  fourth,  fifth,  sixth,  ninth,  tenth,  and  eleventh 
counts  or  causes  of  action  stated  in  the  plaintiffs  complaint, 
on  the  ground  that  they  severally  fail  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  second,  third,  fourth,  and  fifth  causes  of  action  are, 
undoubtedly,  sufficiently  stated.  Each  of  them  contains  an 
allegation  of  an  indebtedness  owing  by  the  defendant  to  the 
plaintiff  upon  contract.  The  language  of  each  count  is  that 
the  ^^  defendant  is  indebted  to  this  plaintiff"  thence  follow 
the  particulars  of  such  indebtedness  in  each  instance.  (Sec- 
tion 581,  (hde  Oiv.  Fro.) 
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The  decision  in  respect  to  the  other  caases  of  action^ 
namely,  first,  sixth,  nin^k,  tenth,  and  eleventh,  stated  in  the 
complaint,  rests  npon  different  considei-ations. 

The  first  canse  of  action  is  for  professional  services  as^ 
attorney  and  coansellor-at-law.  The  allegation  is  that  from 
tlie  year  1871  to  and  indudnig  the  year  1882,  the  phiintiff 
at  the  request  and  under  the  retainer  and  employment  of 
the  defendant  rendered  to  the  latter  services  as  a  lawyer^ 
giving  the  items  thereof.  There  is  no  allegation  that  tho 
services  were  not  paid  for  as  they  were  rendered  nor  any 
other  allegation  tending  to  show  a  breach  of  the  contract 
made  by  the  defendant. 

The  sixth  cause  of  action  is  based  npon  an  alleged  renting,, 
in  tlie  year  1884,  by  the  plaintiff  to  the  defendant  of  a. 
harness  used  by  the  latter  for  two  years  in  which  the  same 
was  materially  injured  and  depreciated  in  value  to  an 
amount  therein  stated.  In  this  instance  there  is  no  allega* 
tion  of  a  failure  on  the  part  of  the  defendant  to  pay  forsnch 
use. 

The  ninth  cause  of  action  is  upon  a  promissory  note  al- 
leged to  have  been  made  by  the  defendant  whereby  six 
months  after  the  date  (viz.:  2d  day  of  July,  1883)  the  de- 
fendant promised  to  pay  to  the  plaintiff  or  bearer  $100 
with  interest  for  value  received,  and  then  and  there  deliv- 
ered the  said  note  to  the  plaintiff. 

The  tenth  and  eleventh  causes  of  action  are  upon  other 
notes  under  like  allegations. 

In|neither  instance  is  there  an  allegation  that  the  note 
remains  unpaid  or  that  the  defendant  failed  to  pay  it  or  that 
he  is  indebted  to  the  plaintiff  for  any  sum  of  money  upon 
either  of  these  instruments. 

The  special  term  in  deciding  against  the  sufficiency  of  the 
demurrer  in  respect  to  the  causes  of  action  demurred  to 
other  than  the  second,  third,  fourth,  and  fifth,  deemed  itself 
bound  by  the  decision  of  the  case  of  Salisbury  v.  Stinson 
(10  Stm,  242).  In  that  case  the  general  term  of  the  first 
department  held  that  a  complaint  alleging  that  the  plaintiff 
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^'  sold  and  delivered  to  the  defendant  certain  goods  of  the 
Take  and  for  which  the  defendant  agreed  to  pay  $164.68," 
is  sufficient,  and  that  it  is  not  necessary  to  allege  that  the 
-demand  has  not  been  paid  or  that  it  remains  due  and  nnpaid 
at  the  time  of  the  beginning  of  the  action. 

In  its  opinion  the  court  says  that  proof  of  the  facts  and 
«ale  and  of  the  delivery  of  the  goods  to  the  defendant,  to- 
gether with  an  agreement  to  pay  a  stipulated  price  therefor, 
are  all  the  facts  that  oeed  be  alleged  or  proved  upon  the 
trial.  The  court  there  conceded  that  under  the  former 
practice  the  complaint  would,  doubtless,  have  been  bad  on 
special  demurrer  for  not  alleging  a  breach  of  contract,  but 
held  that  under  the  present  system  of  pleading  a  breach  is 
presumed  on  proof  of  the  facts  alleged. 

The  reasoning  of  the  learned  justice  writing  that  opinion, 
notwithstanding  the  high  character  of  the  court  pronouncing 
it,  is  not  altogether  satisfactory  to  us.  That  judgment 
«tands  alone  upon  this  subject  That  it  has  not  met  the  ap- 
proval of  the  profession  may  be  seen  in  the  15th  Albany 
Law  Journal,  479. 

A  plain  and  concise  statement  of  the  facts  constituting 
the  cause  of  action  is  all  that  is  required  to  be  pleaded. 
But  what  is  the  cause  of  action  ?  It  is  certainly  not  the  sale 
and  delivery  of  the  goods  with  a  promise  to  pay.  The  only 
cause  of  action  of  the  seller  against  the  buyer  arises  when 
the  buyer  fails  to  perform  his  contract  according  to  the 
agreement  and  when  there  is  an  actual  breach  of  the  con- 
tract. That  it  is  the  breach  of  the  contract  and  not  the  con- 
tract itself  that  gives  the  right  of  action,  is  assumed  through- 
out all  systems  of  procedure.  In  the  Code  of  Civil  Proced- 
ure that  assumption  appears  clearly  in  sections  420  and 
1212.  If  there  be  a  fallacy  in  the  reasoning  of  the  court  in 
the  case  of  Salisbury  v.  Stinson  (8vpra\  it  consists  in  con- 
founding pleading  with  proof.  In  an  action  upon  a  prom- 
iflsory  note,  for  instance,  on  the  trial,  if  the  plaintiff  appears 
y/fiih  the  note  in  his  possession  a  presumption  arises  that  the 
note  remains  unpaid,  but  it  is  a  presumption  of  evidence 
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and  has  no  relation  to^e  matter  of  pleading.  The  com* 
plaint  should  be  Bach  that  if  there  is  no  answer  or  appear- 
ance by  the  adverse  party  a  true  judgment  could  be  taken 
under  sections  420,  1212,  and  1213  of  the  Code.  In  weighs 
ing  a  pleading  no  presumption  can  be  indulged  that  a  per* 
son  in  the  ordinary  course  of  business  does  not  fulfil  hia 
contracts ;  and  we  do  not  see  that  a  pleading  which  merely 
brings  the  allegation  of  fact  up  to  the  breach  without  allege 
ing  the  breach  can  be  made  good  by  indulging  in  any  such 
presumption. 

It  follows  that  the  order  and  interlocutory  judgment  in 
respect  to  the  first,  sixth,  ninth,  tenth,  and  eleventh  counts 
of  the  complaint  should  be  reversed,  and  that  in  respect  to 
the  second,  third,  fourth,  and  fifth  counts  such  order  and 
judgment  should  be  affirmed,  without  costs  of  this  appeal  ta 
either  party,  with  leave,  however,  to  the  plaintiff  to  amend 
his  complaint  in  respect  to  the  counts  above  adjudged  to  be 
insufficient,  and  with  leave  to  the  defendant  to  withdraw 
his  demurrer  in  respect  to  the  other  counts,  and  to  answer. 

DwiGHT,  P. J.,  and  Coelbtt,  J.,  concurred. 


HOPPER,  Rbspondbnt,  v.  HOPPER,  Exboutrix,  eto.^ 
Appellant. 

OouBT  OF  Appeals;  Jaiotabt,  1891. 

§§  2695,  2700,  2701. 

Easeeutar  and  adftdniitrator'^whm  one  to  whom  andOary  leUen  ha9& 
been  Usued  can  he  9ued  here. 

By  the  term  **  foreign  executor ''  the  foreign  origin  of  the  representa^ 
tive  character,  and  not  the  mere  non-residence  of  the  individual 
holding  the  office,  is  referred  to,  and  it  seems  the  individual 
may  come  here  and  acquire  rights  or  incur  liabilities  which  our 


VOL.  XX.  108 

Hopper  V.  Hopper. 


tribunals  will  defend  or  enforce,  but  that  he  can  have  no  repre- 
•entative  rights  or  liabilities,  since  we  recognize  in  him  no  rep- 
resentative character. 

While  a  foreign  executor  may  make  a  contract  here  which  our  courts 
will  compel  him  to  perform  because  it  is  his  contract,  where  it 
is  the  testator's  only  he  cannot  sue  or  be  sued  on  it,  since  the 
right  or  liability  is  purely  representative  and  exists  only  by  force 
of  the  official  character,  which  is  the  sole  product  of  the  foreign 
law  and  depending  upon  it  for  existence  cannot  pass  beyond  the 
jurisdiction  which  gave  it. 

A  foreign  executor  to  whom  is  issued  ancillary  letters  testamentary 
here,  thereby  acquires  an  official  and  representative  character 
under  our  law,  and  becomes  an  executor  here,  and  can  sue  and 
be  sued  in  our  tribunals  as  such  representative,  and  where  the 
transaction  out  of  which  arose  the  cause  of  action  upon  which  a 
suit  against  such  an  executor  is  founded  was  had  in  this  state, 
the  action  may  be  maintained  by  a  non-resident  of  this  state. 
The  fact  that  such  executor  must  remit  all  collective  assets  to 
the  original  probate  jurisdiction  unless  there  are  creditors  who 
are  citizens  of  our  own  state,  in  which  event  a  distribution 
may  be  ordered  here,  does  not  render  an  action  brought  by  a 
non-resident  ineffectual  for  any  purpose,  and  is.  therefore  not 
sufficient  reason  for  refusing  to  take  jurisdiction  of  the  action.  ] 

Hill  V,  Tucker  (18  Eaw,  U,  8,  458,  followed). 

iDedded  January  27,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the  gen« 
eral  terra  of  the  enpreme  court  in  the  second  department| 
reversing  a  jadgment  in  her  favor  rendered  at  trial  term. 

The  facts  are  stated  in  the  opinion. 

Bdbert  T.  B.  Eastern^  for  defendant  appellant. 

Horace  Seoor^  Jr.^  and  C.  B.  Page^  for  plaintiff 
respondent. 

Finch,  J. — ^The  last  will  of  Inslee  A.  Hopper,  a  red- 
dent  of  New  Jersey,  was  admitted  to  probate  in  that  state, 
and  letters  testamentary  issued  thereon  to  Mary  C.  Hoppen 
The  testator  had  been  engaged  in  business  as  a  broker  in 
connection  with  other  parties  in  the  city  of  New  York, 
and  the  esncutriz,  presmnably  becanse  there  were  assets  in 
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this  state,  took  ont  ancillarj  letters  testamentarj  within  our 
jurisdiction.  The  plaintiff  was  and  is  a  resident  of  the 
state  of  Georgia.  He  had  dealt  with  the  firm  in  the  city  of 
"New  York  of  which  the  testator  was  a  member,  and  claimed 
as  a  result  of  that  dealing  that  it  became  indebted  to  him 
in  a  large  amount.  Coming  into  this  state  and  finding  the 
executrix  here,  clothed  with  testamentary  authority  under 
our  law,  and  seeking  to  recover  a  debt  which  originated 
here,  he  brought  this  action  against  her  in  her  representa* 
tive  capacity,  alleging  the  insolvency  of  the  surviving  mem- 
bers of  the  firm,  and  asking  judgment  for  the  amount  which 
he  claimed  to  be  due.  He  was  defeated  at  the  special  term, 
but  on  appeal  that  judgment  was  reversed,  and  from  that 
reversal  the  executrix  appeals  to  this  court. 

Her  counsel  advocate  here  the  doctrine  which  prevailed 
in  the  trial  court ;  that  the  ancillary  executor,  by  reason  of 
the  temporary  purpose  of  his  appointment  and  the  restricted 
limitation  of  his  duties,  does  not  become  a  domestic 
executor  liable  to  be  sued  here,  and  that  the  defendant  who 
was  a  foreign  executor  by  the  issue  of  her  original  letters 
remained  such  notwithstanding  her  ancillary  appointment 
in  this  state. 

By  the  phrase  "foreign  executor'^  the  courts  never 
mean  the  mere  non-residence  of  the  individual  holding  the 
office,  but  the  foreign  origin  of  the  representative  character. 
That  is  the  sole  product  of  the  foreign  law,  and  depending 
upon  it  for  existence  cannot  pass  beyond  the  jurisdiction  of 
its  origin.  The  individual  may  come  here  and  acquire 
rights  or  incur  liabilities  which  our  tribunals  will  defend  or 
enforce,  but  he  can  have  no  representative  rights  or  liabili- 
ties since  we  recognize  in  him  no  representative  character. 
The  foreign  executor  may  make  a  contract  here  which  our 
courts  will  compel  him  to  perform  because  it  is  his  contract^ 
but  where  it  is  the  testator's  only  he  cannot  sue  or  be  sued 
upon  it,  since  the  right  or  the  liability  is  purely  representa- 
tive and  exists  only  by  force  of  the  official  character  and  so 
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iaiinot  pase  bejond  the  jarisdiction  which  gave  it  (John- 
aon  V.  Wallis,  112  iT.  Y.  230). 

And  thus  it  is  not  the  residence  of  the  executor  ont  of 
the  state  which  makes  him  a  foreign  executor,  but  the  crea- 
tion of  his  o£Scial  character  under  and  by  force  of  a  law 
foreign  to  our  own.  He  may,  nevertheless,  become  an  exec- 
utor and  clothe  himself  with  a  representative  character 
under  our  law  and  by  force  of  an  authority  conferred  within 
our  jurisdiction.  The  provisions  of  the  Code  of  Civil  Pro- 
oednre  indicate  when  and  in  what  manner.  By  the  terms 
of  section  2695  the  surrogate  having  jurisdiction  may,  upon 
production  of  an  exemplified  copy  of  the  foreign  will  and 
the  foreign  letters  and  probate,  issue  to  the  executor  ancil- 
lary letters  testamentaiy.  He  thereby  necessarily  acquires 
an  ofScial  and  representative  character  under  our  law  and 
becomes  an  executor  here.  In  Cummings  v.  Banks  (2  Barb. 
602),  he  is  correctly  described  as  "  an  oflBcer  of  our  state  act- 
ing under  our  laws."  As  a  consequence  he  gains  a  standing 
in  our  courts  which,  in  the  character  of  foreign  executor 
merely,  was  denied  to  him.  Having  thus  become  the  law- 
ful representative  of  the  testator  in  our  jurisdiction,  he  may 
sue  in  our  tribunals  as  such  representative.  It  seems  to 
follow  that  in  that  character  he  may  also  be  sued.  The 
courts  are  thrown  open  to  him  when  he  sues  as  an  executor 
here  representing  the  estate  by  our  authority.  He  has  be- 
come a  domestic  executor.  Is  he  any  the  less  so  when  some 
creditor  of  the  estate  sues  him  ?  Before  the  Code  and  be- 
fore the  revised  statutes  the  foreign  executor  who  came 
into  our  jurisdiction  and  intermeddled  with  assets  here 
•could  be  sued  as  executor  de  son  tart.  The  law  rc<r«irded 
him  not  as  foreign  executor  but  as  executor  here,  having 
made  himself  such  by  his  own  wrongful  conduct  (Camp- 
bell V.  Tousey,  7  Cow.  66).  Now  that  such  remedy  is  abol- 
ished, and  a  way  opened  for  a  rightful  possession  of  assets 
founded  on  an  official  character  granted  by  our  law  to  the 
ancillary  executor,  the  right  to  sue  him  in  that  representa- 
tive character  would  seem  to  bo  still  more  certain  and  plain. 
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I  do  not  understand  that  to  be  denied  where  the  plaintiff  is 
a  citizen  of  onr  own  state,  but  only  where  he  is  a  non-resi^ 
dent.  What  has  been  said  allows  of  no  sach  discrimina- 
tion. 

The  ground  of  the  citizen's  action  is  that  the  defendant 
is  not  a  foreign  executor  whom  he  cannot  sue,  but  an  execu- 
tor here  whom  he  can  sue.  How  is  tke  defendant  any  the 
less  an  executor  here  because  the  creditor  is  a  non-resident  ? 
Let  us  suppose  that  the  transaction  in  New  York,  upon 
which  this  suit  was  brought,  had  been  with  the  testator 
alone  instead  of  with  a  firm  of  which  he  was  a  member, 
that  the  citizen  of  Georgia  came  here  to  settle  up  the  ao-- 
count,  and  that  the  ancillary  executor,  claiming  he  was  a 
debtor  in  the  dealing,  had  sued  him  in  onr  courts.  Nobody 
doubts  or  disputes  the  right  to  do  so.  But  can  it  then  be 
true  that  the  balance  being  the  other  way,  the  non-resident 
cannot  sue  the  ancillaiy  executor  to  establish  his  claim  ?  A 
non-resident  may  sue  a  domestic  executor  in  this  state  be- 
yond any  question.  Does  it  alter  the  rule  that  the  domestic 
executor  has  become  such  by  receiving  ancillary  instead  of 
original  letters  ?  The  Code  provides  (§  2702)  that  all  tho 
provisions  of  its  eighteenth  chapter,  relating  generally  to 
surrogate's  courts  and  proceedings  therein,  and  to  the  rights, 
powers,  duties,  and  liabilities  of  an  executor  or  administrator 
shall,  with  some  minor  exceptions,  apply  to  a  person  to 
whom  ancillary  letters  are  granted,  and  thus  puts  him  upon 
a  level,  so  far  as  his  official  character  is  concerned,  with  the 
ordinary  executors  appointed  by  our  courts. 

Two  things  are  said,  however,  as  peculiar  to  the  case  of 
a  non-resident  plaintiff.  One  is  that  he  must  show  some 
statutory  authority  for  the  right  to  sne,  and  without  it  can 
have  none.  I  do  not  think  the  right  was  ever  denied  where 
the  cause  of  action  accrued  within  our  boundaries.  Indeed^ 
it  has  been  said  that  one  non-resident  may  sue  another  in 
our  courts  for  a  tort  committed  abroad,  so  far  as  the  ques- 
tion of  actual  jurisdiction  is  concerned,  and  that  we  simply 
decline  the  jurisdiction  from  motives  of  policy  and  conven-- 
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ienoe ;  not  that  we  do  not  have  it  (Gardner  v.  Thomas,  14r 
Johns.  184).  The  provisions  of  the  Code  do  not  originate 
but  simply  restrain  the  original  jurisdiction.  Thus  it  is 
provided  by  section  1780  that  an  action  may  be  maintained 
against  a  foreign  corporation  by  another  foreign  corporation^ 
or  by  a  non-resident,  "  in  one  of  the  following  cases  only,*' 
The  word  "  only  "  is  inserted  as  a  word  of  restriction,  and 
implies  a  general  jurisdiction  purposely  narrowed  and  i-e- 
Btrained  (Robinson  v.  Oceanic  Nav,  Co.,  112  J/'.  T.  316).. 
One  of  the  cases  is  whero  the  action  is  for  breach  of  a 
contract  made  within  the  state.  And  in  the  case  last  cited 
it  was  declared  that  permitting  the  suit  irrespective  of 
residence  where  the  cause  of  action  arose  liere,  is  a  rule  of 
comity,  of  natural  justice,  and  of  convenience.  Why,  when 
there  is  an  executor  here  where  the  transaction  arose  and 
the  witnesses  are  at  hand,  should  we  send  the  non-resident 
to  New  Jersey  to  sue  the  same  person  in  the  same  repre- 
sentative character  there  ? 

The  answer  made  to  that  inquiry'  is  the  second  position 
taken  by  the  appellant  and  grows  out  of  the  restricted  duty 
enjoined  upon  ancillary  executor.  He  must  remit  all  col* 
lected  assets  to  the  original  probate  jurisdiction  unless  there 
are  creditors  who  are  citizens  of  our  own  state,  in  which 
event  a  distribution  may  be  ordered  here  {Code,  §§  2700^ 
2701).  And  it  has  been  doubted  whether  a  creditor  not  a 
citizeu  of  this  state  can  prevent  such  transmission  or  obtain 
any  relief  against  the  assets  here  (Moyer  v.  Weil,  1  Dema^ 
resty  71).  While  I  feel  the  force  of  that  doubt,  I  am  un- 
willing to  yield  to  it  as  in  all  cases  conclusive.  But  assum- 
ing that  to  be  the  truth,  the  argument  is  that  a  judgment 
against  the  ancillary  executrix  would  have  no  possible  force* 
or  effect  and  our  courts  do  not  sit  to  decide  a  mere  abstract 
question  or  perform  an  idle  ceremony.  If  the  judgment  la 
ntterly  ineffective,  at  least  the  defendant  may  view  its  re» 
oovery  with  equanimity.  But  it  is  not  ineffective,  as  the 
general  term  points  out  While  we  are  not  required  for 
present  pnrposes  to  decide  upon  its  legitimate  force  and  6£» 
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feet  and  that  question  shoald  be  left  until  it  arises,  it  is 
enongh  to  say  that  the  jadgment  may  avail  the  plaintiff  in 
two  directions  even  if  it  were  certaip  that  he  could  not 
reach  assets  here.  If  he  should  be  driyen  to  the  forum  of 
original  probate  jurisdiction  the  case  of  Hill  v.  Tucker  (13 
Howwrd^  U.  8.  458),  indicates  that  the  judgment  would  be 
at  least  prima  fade  evidence  of  the  indebtedness  and 
while  not  conclusive  would  at  least  bar  the  statute  of  limi- 
tations which  otherwise  might  apply.  In  that  case  the  tes- 
tator, a  resident  of  Virginia,  died  in  that  state,  leaving  a 
will  by  which  he  appointed  two  residents  of  Virginia  and 
two  of  Louisiana  executors.  The  will  was  proved  in  both 
states,  the  Virginia  executors  taking  out  letters  there  and 
one  of  the  Louisiana  executors  qualifying  in  that  jnrisdio> 
tion. 

In  a  suit  against  the  latter  by  a  creditor  who  had  ob- 
tained judgment  in  Virginia  against  the  executors  there,  the 
federal  court  held  the  judgment  admissible  and  an  answer 
to  the  statute  of  limitations.  Much  more  would  it  seem  to 
be  true  where  the  executors  in  the  two  jurisdictions  were 
not  different  persons,  but  the  same  individual,  who  himself 
in  his  representative  character  had  appeared  and  defended 
in  the  one  jarisdiction^  that  in  the  other  the  judgment 
would  at  least  jprimafaoie  establish  the  claim  and  answer 
the  plea  of  the  statute  of  limitations.  And  so,  while  we  do 
not  feel  bound  to  determine,  at  present,  the  precise  force 
and  effect  of  the  judgment,  we  are  satisfied  that  its  recovery 
ought  not  to  be  defeated  on  the  ground  that  it  is  ineffective 
for  any  purpose. 

The  judgment  of  the  general  term  should  be  affirmed 
and  judgment  absolute  on  her  stipulation  be  awarded  against 
the  defendant,  with  costs. 

All  concurred. 
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MABSHALLy    Judgment     Obeditos,    Rbbfondent,    v^ 
UNK,  Judgment  Debtob,  Appellant. 

SuFSEUB  CouBT,  Thibd  Depabtbient,  Genesal  Tebm; 
Febbuaby,  1891, 

§2435. 
BuppUmentary  proceedings — when  eeeond  exam/moOion  dOofJoed. 

The  principle  that  a  aecond  order  for  examination  of  a  judgment 
debtor  in  proceedings  supplementary  to  execution  should  not 
be  granted  unless  good  reason  therefor  are  shown  is  not  juris- 
dictional but  is  only  intended  to  prevent  the  unreasonable 
harassing  of  a  defendant ;  and  therefore  on  a  motion  to  set  aside 
an  order  for  the  second  examination  it  is  improper  for  the  plain- 
tiff to  show  more  strongly  than  appeared  on  the  ex  parte  appli- 
cation that  the  proceeding  was  not  taken  to  harass  the  defend- 
ant, but  with  good  reason  and  to  reach  property  which  had  come 
to  the  defendant  since  the  prior  examination. 

(Decided  Febrtu^  18,  1891.) 

Appeal  by  the  judgment  debtor  from  an  order  of  the 
Colnmbia  county  special  term  denying  a  motion  to  vacate 
an  order  for  the  second  examination  of  the  judgment  debtor 
in  proceedings  supplementary  to  execution. 

The  facts  appear  in  the  opinion. 

Cody  and  Hoysradtj  for  judgment  debtor  appellant. 

Z.  Sayoe  Tildm  {K  F.  McCormack^  attorney),  for 
judgment  creditor  respondent. 

Leabned,  P.J. — ^The  principle  that  a  second  order  for 
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examination  in  proceedings  supplementary  shall  not  be 
granted,  unless  good  reason  therefor  be  shown,  is  not  juris- 
dictional. It  is  only  to  prevent  the  unreasonable  harassing 
of  a  defendant.  Therefore,  on  the  motion  to  set  aside  the 
second  order  in  this  case,  it  was  not  improper  for  the  plain- 
tiff to  show  more  strongly  than  had  appeared  on  the  ex 
pa/rte  application  that  the  proceeding  was  not  taken  to 
harrass  the  defendant,  but  with  good  reason,  and  to  reach 
property  which  had  come  to  the  defendant  since  the  prior 
examination.  The  jurisdictional  facts  in  these  applications, 
under  section  2435,  Code  Civil  Proc.,  are  the  recovery  of 
the  judgment,  and  the  issue  and  return  of  the  execution. 
On  the  hearing  of  the  motion  to  vacate  the  second  order  for 
examination,  the  learned  justice  could  decide  whether  the 
application  for  that  order  had  been  made  in  good  faith  or 
with  evil  intent,  and  he  could  grant  or  refuse  the  motion,  as 
he  thought  best.  We  see  no  ground  to  interfere  with  his 
discretion.  The  first  order  and  examination  discovered  a 
sum  of  $241.95  payable  to  defendant,  but  which  the  court 
decided  could  not  be  reached  by  those  proceedings.  The  sum 
was  in  the  hands  of  the  county  treasurer.  Afterwards  it 
was  paid  to  the  defendant.  And  this  second  order  was 
obtained,  as  it  seems,  in  order  to  reach  that  money  which 
had  thus  come  into  the  actual  possession  and  ownership  of 
the  defendant.  We  think  the  order  was  properly  granted, 
and  that  the  refusal  to  vacate  it  was  right.  Order  affirmed, 
with  $10  costs  and  printing  disbursements. 

Langdon  and  Mayhew,  J.  J.,  concurred. 
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HOUGH,  Rebpondent,  v.  FOLMSBEE,  Appellant. 

SuPBXHB  OoxTBT  Thibd  Depaetment,  Genbbal  Tebm; 
Febeuaey,  1891. 

§  549. 
Arreit — ufhen  order  qf,  eanjiot  he  granted  in  action  of  replevin. 

In  an  action  to  recover  possession  of  personal  property  wrongfully 
detained  by  the  defendant,  or  its  value  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  wrongful  detention  thereof,  an 
order  for  the  arrest  of  the  defendant  should  not  be  granted 
where  the  complaint  does  not  allege  that  the  goods  have  been 
so  concealed,  removed,  or  disposed  of  that  they  cannot  be  found 
or  taken  by  the  sheriff  with  the  intent  that  they  shall  not  be  so' 
found  or  taken  or  to  deprive  the  plaintiff  of  the  benefit  thereof. 

iDeeided  February  18,  1801.) 

Appeal  by  the  defendant  from  an  order  of  the  Albany 
oonnty  special  term  denying  a  motion  to  vacate  an  order 
for  his  arrest. 

The  factB  are  stated  in  the  opinion. 

Z.  S.  Weeibrook  {Borst  <&  Wesibrookj  attorneys),  for 
<lefendant  appellant 

John  JV.  StepAenSf  for  plaintiff  respondent 

liAimoSf  3. — ^The  plaintiff,  in  his  affidavit,  says  "that 
tluB  action  was  brought  to  recover  possession  of  certain  per- 
sonal property  wrongfally  detained  by  defendant,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  damages 
for  the  wrongful  detention  thereof.''  The  affidavit  then 
recites  the  facts  constitnting  the  canse  of  action  substantially 
as  stated  in  the  verified  complaint.  The  complaint  alleges 
title  in  the  plaintiff  to  certain  goods  and  merchandise,  theij 
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yalae,  the  delivery  thereof  from  March,  1889,  to  March, 
1890,  by  plaintiff  to  defendant  under  an  agreement  whereby 
defendant  was  to  sell  the  same  as  agent  for  the  plaintiff, 
and  return  the  proceeds  of  the  sale  to  plaintiff  as  soon  »& 
received,  and  to  return  the  unsold  part  thereof  to  plaintiff ; 
that  defendant  did  not  sell  the  same ;  that  plaintiff  demanded 
of  defendant  in  August,  1890,  the  same  or  their  proceeds,, 
which  was  refused ;  and  then  alleges  that  defendant  wrongs 
fully  and  unlawfully  has  detained  said  goods  from  plaintiff, 
and  has  concealed,  removed,  or  disposed  of  the  same  with 
intent  to  deprive  the  plaintiff  of  the  benefit  thereof.  Judg- 
ment  is  demanded  against  the  defendant  for  the  recovery 
of  the  possession  of  the  goods,  or  for  $1,169.50,  their  value, 
in  case  a  delivery  cannot  be  had,  together  with  $250  damages 
for  their  detention.  The  order  of  arrest  cannot  be  sustained 
upon  the  ground  that  the  action  is  ^^to  recover  a  chattel,'^ 
for  in  such  case  section  649,  Code  Civil  Proc,  provides  that 
the  defendant  may  be  arrested  ^^  where  it  is  alleged  in  the 
complaint  that  the  chattel  or  a  part  thei*eof  has  been  con^ 
cealed,  removed,  or  disposed  of  so  that  it  cannot  be  found 
or  taken  by  the  sheriff,  and  with  intent  that  it  should  not 
be  so  found  or  taken,  or  to  deprive  tlie  plaintiff  of  the  benefit 
thereof."  This  complaint  does  not  allege  that  the  goods 
have  been  so  concealed,  removed,  or  disposed  of  that  they 
cannot  be  found  or  taken  by  the  sheriff  with  either  one  or 
the  other  intent  specified  in  the  section.  But  the  learned 
judge  at  special  term  upheld  the  order  of  arrest  under  that 
clause  of  section  549  which  provides  that  the  defendant  may 
be  arrested  in  an  action  **  to  recover  damages  for  ...  an 
injury  to  property,  including  the  wrongful  taking,  detention^ 
or  con  vereion  of  personal  property."  Upon  the  facts  stated,, 
the  plaintiff  might  have  framed  his  complaint  as  for  a  con- 
version, but  he  chose  to  frame  it  in  replevin.  In  the  former 
case  he  would  abandon  title  and  possession,  and  seek  satis- 
faction in  damages.  In  the  present  case  he  insists  upon  his 
title,  and  seeks  to  regain  possession.  A  complaint  for  dam- 
ages for  injury  to  the  goods  and  for  their  unlawful  deten- 
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tion  would  be  appropriate  if  the  goods  had  been  returned 
after  having  been  injured  and  unlawfully  detained.  Under 
the  complaint,  as  framed,  the  plaintiff  can  issue  a  requisi-; 
tion  to  the  sheriff  to  take  possession  of  the  goods  (section 
1,694),  and  it  does  not  appear  that  the  sheriff  cannot  find 
or  take  thenu  For  aught  that  appears,  this  remedy  is  avail- 
able. If  so,  and  if  the  order  of  arrest  is  upheld,  then  the 
plaintiff  will  have  two  remedies,  each  upon  grounds  incon- 
sistent with  the  other, — one  because  he  can  take  the  goods, 
and  the  other  because  he  cannot.  Under  section  549  he 
cannot  have  an  order  of  arrest  if  he  so  frames  his  complaint 
as  to  show  his  right  to  issue  his  requisition  unless  he  also 
shows  that  the  requisition  will  not  help  him.  Order  re- 
versed, with  $10  costs  and  printing  disbursements,  and 
motion  to  vacate  granted,  with  $10  costs. 

Mayhsw,  J.,  concurred. 


BARLEY  AND  ANOTHER,  as  Exbcutoes  of  Barley, 
Deobased,  Respondent,  v.  ROOSA,  Appellant. 

SuPEEMs   CouBT,  Third   Depaktmrnt,  Geneeal   Teem; 
February,  1891. 

§§  1297,  1611, 1531,  2387  et  seq. 

Bj^mmt — ieUing  off  wUue  of  improvemenU — Foredomre  of  mortgage 

— mode  of  where  mortgage  wm  given  to  secure  loan  from  state 

treaeurer — Adverse  poueseion — Appeal — effect  of  notice  of — 

Pleading — in  ejectment — where  phintiff  sues  as  executor. 

In  an  action  of  ejectment  the  plaintiff  can  recover  such  poition  of 
the  land  described  in  his  complaint  as  he  shows  that  he  has  a 
good  title  to,  and  the  fact  that  he  described  in  his  complaint 
twenty-five  acres  of  land  in  a  single  parcel  and  shows  title  to 
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but  eleven  acres,  does  not  necessitate  an  amendment  of  the  com- 
plaint; but  the  judgment  should  identify  the  parcel  reooTered, 
thus  making  it  distinguishable  and  separable  from  the  parcel  not 
recovered. 

Holmes  v.  Seely  (17  Wend  75)  not  followed.  Vrooman  «.  Weed 
(2  Barb.  880)  followed. 

Section  1511  of  the  Ck>de  of  Civil  Procedure  providing  that  the  com- 
plaint in  an  action  of  ejectment  must  describe  the  property 
claimed  with  common  certainty,  so  that  from  the  description 
possession  of  the  property  claimed  may  be  delivered  where  the 
plaintiff  is  entitled  thereto,  does  not  forbid  the  description  by 
the  court  or  jury  of  such  part  or  parcels  of  the  whole  as  is 
awarded  to  the  plaintifL 

A  sale  of  real  property  under  a  mortgage  made  to  the  loan  commis- 
sioners of  a  county  of  this  state  is  not  void  because  less  than 
the  whole  premises  described  in  the  mortgage  and  including 
some  property  not  embraced  in  it  are  advertised  for  sale,  where 
the  property  omitted  from  the  advertisement  had  been  declared 
by  a  judgment  in  an  action  brought  to  obt4un  that  relief  not  to 
be  subject  to  it  as  between  the  owner  thereof  and  the  owners  of 
the  balance  of  the  property,  and  cannot  be  complained  of  by  one 
who  was  a  party  to  the  judgment. 

A  defendant  who  has  possession  of  real  property  by  virtue  of  a  title 
under  a  mortgagor  thereof,  subject  to  the  mortgage,  does  not 
hold  it  adversely  to  one  who  has  acquired  the  mortgage  title 
which  extinguished  the  defendant's  title;  the  claim  of  the  de- 
fendant is  under  an  extinguished  title  and  not  under  an  existing 
adverse  one. 

In  such  a  case  the  defendant  cannot  in  an  action  of  ejectment  have 
the  value  of  his  building  set  off  against  damages  awarded  the 
plaintiff,  as  he  did  not  build  while  holding  under  *'  color  of  title 
adversely." 

^  ieenu  that  a  grantee  can  annex  any  description  to  his  name  that 
pleases  him  or  tends  to  show  that  he  takes  title  as  trustee,  how- 
ever imperfectly  he  may  define  the  character  of  the  trust. 

Where  the  plaintiffii  in  an  action  to  recover  the  possession  of  real 
property  purchased  by  them  described  themselves  as  executors, 
the  words  are  mere  deioriptio  pertOMm  and  the  defendant  has  no 
valid  objection  to  their  use. 

The  provisions  of  the  Code  of  Civil  Procedure  (section  2887  ^  »eq.) 
relating  to  the  foreclosure  of  mortgages  by  advertisement,  do 
not  apply  to  the  foreclosure  of  a  mortgage  made  to  the  commis- 
sioners appointed  in  the  several  counties  to  loan  the  surplus 
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moneys  of  the  treasury  of  the  United  States  deposited  with  the 
state  for  safe  keeping,  and  it  is  not  necessary  upon  a  foreclosure 
by  such  commissioners  to  serve  any  notice  of  sale  upon  the 
mortgagor  or  occupant;  he  loses  his  title  to  the  property  by 
default  in  paying  the  mortgage,  and  the  commissioners  acquire  it 
for  the  purpose  of  a  statutory  sale  subject  to  his  right  to  redeem 
it  in  the  interim  between  the  default  and  the  sale. 

The  proYisions  of  the  Laws  of  1887,  chapter  150,  relating  to  the  fore- 
closure of  mortgages  given  to  the  loan  commissioners  appointed 
in  the  several  counties  for  the  purpose  of  loaning  the  surplus 
moneys  of  the  treasury  of  the  United  States  deposited  with  the 
state  for  safe  keeping  were  devised  to  enable  the  state  to  keep 
faith  with  the  United  States;  and  although  the  United  States  has 
practically  though  not  in  terms  waived  all  claim  to  the  money, 
the  constitution  of  the  state  requires  that  the  capital  of  the  fund 
shall  be  preserved  inviolate,  and  it  cannot  be  presumed  that  the 
special  provisions  of  the  statute  for  the  care  and  management 
of  the  fund  was  superseded  by  the  provisions  of  Code  of 
Civil  Procedure  having  respect  to  the  foreclosure  of  ordinary 
mortgages. 

Where  judgment  was  entered  in  an  action  in  April,  1888,  and  a 
notice  of  appeal  duly  served  by  the  defendants  on  August  16, 
following  and  the  plaintiff  died  on  August  18,  but  no  other  step 
in  the  action  was  thereafter  taken, — Heldj  that  the  appeal  did  not 
operate  as  a  stay  of  the  proceedings  under  the  judgment. 

iDeeided  February  4,  1891.) 

Appeal  by  the  defendant  from  a  judgment  entered  upon 
the  verdict  of  a  jury  after  a  trial  at  the  Ulster  county  circuit. 

The  facts  are  as  stated  in  the  opinion. 

William  Zotmsberry,  for  defendant  appellant 

jF.  Z.  Wasibrooky  for  plaintifEs  respondents. 

Lakdok,  J. — ^The  defendant  appeals  from  a  judgment 
for  plaintiffs  in  ejectment,  rendered  on  a  trial  before  the 
court  withont  a  jury.  Both  parties  claim  title  under  Isaac 
Lyons,  who  in  1887  gave  a  mortgage  for  $200  to  the  com- 
missioners of  loans  of  Ulster  connty  upon  a  parcel  of  land 
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described  by  metes  and  bounds,  courses  and  distances,  situ- 
ate in  Marblehead,  Ulster  county,  containing  66}  acres,  less- 
a  lot  of  14  acres  out  of  the  same,  theretofore  conveyed  to 
Isaac  and  Henry  Lyons.  January  26,  1860,  Isaac  Lyons 
conveyed  25  acres  of  the  mortgaged  premises,  describing 
them,  to  his  son  Simon  P.  Lyons;  and  also  on  the  same  day 
conveyed  other  parcels  thereof,  said  to  be  19^  acres,  to  his 
other  sons,  Michael  and  John.  Simon  P.  then  agreed  to 
assume  and  pay  the  mortgage  to  the  loan  commissioners  as. 
part  of  the  consideration  of  the  deed  to  him.  In  1876 
Simon  P.  conveyed  the  25  acres  to  the  defendant  Before 
doing  so  he  paid  $100  upon  the  mortgage  in  question,  and 
procured  from  the  loan  commissioners  a  i*elease  of  his  25 
acres  from  the  lien  of  the  mortgage,  thus  leaving  the  portion 
sold  to  Michael  and  John  Lyons  the  principal  security  for 
the  mortgage.  Lucas  Barley,  in  1878,  became  the  owner  of 
the  latter  parcel,  19^  acres.  Lucas  Barley  then  brought  an 
action  against  the  present  defendant,  Roosa,  Simon  P.  Lyons^ 
and  the  loan  commissioners,  and  recovered  judgment  therein 
adjudging  that  the  release  aforesaid  is  vacated  and  set  aside, 
and  that  the  said  mortgage  is  not  primarily  a  lien  upon  the 
said  19^  acres,  but,  as  between  the  said  plaintiff  Lucas  Bar- 
ley  and  the  defendants  Simon  P.  Lyons  and  Luke  I.  Roosa, 
is  a  lien  and  incumbrance  on  the  said  25  acres  only.  Lucas 
Barley  died  in  1883,  leaving  his  son  Jacob  H.  Barley  his 
sole  devisee,  and  said  Jacob  died  in  1886.  The  plaintiffs 
are  executors  of  his  will.  Default  having  been  made  in  the 
payment  of  the  said  mortgage,  the  loan  commissioners  fore- 
closed the  same  under  the  statute,  and  made  sale  of  the  25 
acres,  February,  1885,  to  Granville  Boice,  who  in  the  same 
year  conveyed  them  to  the  plaintiffs.  The  plaintiffs,  by 
their  complaint,  sought  to  recover  the  said  25  acres;  but  the 
trial  court  held,  upon  the  evidence,  that  the  14  acres  re* 
served  from  the  loan  commissioners'  mortgage  was  part  of 
the  25  acres  conveyed  by  Isaac  Lyons  to  Simon  P.,  and  by 
him  to  the  defendant,  and  directed  a  recovery  for  the  re- 
maining 11  acres. 
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The  defendant  urges  that  there  was  no  proof  that  the 
lands  described  in  the  complaint  were  part  of  the  premises 
tM>yered  by  the  mortgage  foreclosed.  The  trial  court,  upon 
evidence,  illustrated  by  maps  of  the  various  parcels,  found 
that  11  acres  of  the  land  described  in  the  complaint  were 
embraced  in  the  mortgage.  The  court,  in  response  to  the 
defendant's  requests,  found  what  premises  were  included  in 
the  mortgage  and  what  were  excepted.  We  conclude  that 
the  parcel  not  excepted  is  the  parcel  for  which  the  recovery 
was  directed,  and,  although  it  is  difficult  for  us  to  identify 
this  parcel  as  part  of  the  mortgaged  premises,  we  assume 
that  the  court,  with  the  aid  of  the  witnesses  who  were 
familiar  with  the  premises,  was  free  from  the  like  difficulty. 

The  defendant  further  contends  that,  as  the  complaint 
described  25  acres  in  a  single  parcel,  a  recovery  of  11  acres 
thereof  could  not  be  had  without  an  amendment  of  the 
t^mplaint.  This  cannot  be  so.  The  plaintifE  can  recover 
to  fhe  extent  that  he  makes  good  his  title.  The  judgment 
should  identify  the  parcel  recovered,  thus  making  it  distin- 
^ishable  and  separable  from  the  parcel  not  recovered.  It 
cannot  be  necessary  to  amend  the  complaint,  since  the  judg- 
ment roll  would  clearly  show,  not  only  the  parcel  recovered, 
but  also,  by  comparing  the  judgment  with  the  complaint, 
the  parcel  as  to  which  recovery  was  denied.  The  cases 
which  hold  that  the  complaint  ought  to  be  amended  seem 
to  be  based  upon  Holmes  v.  Seely  (17  Wend.  75).  The  un- 
soundness of  this  case  was  satisfactorily  shown  in  Yrooman 
t>.  Weed  (2  Barb.  330).  See  Van  Rensselaer  v.  Jones  (2  Id. 
643) ;  Truax  v»  Thorn  (2  Id.  156).  The  requirement  of  section 
1611,  Code  Civ.  Proc.,  that  "  the  complaint  must  describe 
the  property  claimed  with  common  certainty,  ...  so  that 
from  the  description  possession  of  the  property  claimed  may 
be  delivered,  where  the  plaintiff  is  entitled  thereto,"  is  well 
enough,  though  it  assumes  that  the  pleader  would  not  other- 
wise know  enough  to  describe  what  he  claims,  but  it  is  not 
neoessary  to  hold  that  it  forbids  the  court  or  jury  to  describe 
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sach  part  or  parcel  of  the  whole  as  is  awarded  to  the  plain-^ 
tiff. 

The  defendant  farther  urges  that  the  mortgage  sale  was 
void,  because  the  loan  commissioners  advertised  for  sale  less 
than  the  whole  premises  described  in  the  mortgage,  and 
included  14  acres  not  embraced  in  it.  The  judgment  in 
the  action  in  which  Lucas  Barley,  the  owner  of  the  parcel 
embraced  in  the  mortgage,  but  excepted  from  the  fore^^ 
closure,  was  plaintiff,  and  the  loan  commissioners,  the  de- 
fendant and  his  grantors  were  defendants,  was  an  ajudica- 
tion,  in  effect,  requiring  the  loan  commissioners  not  to 
proceed  primarily  against  the  parcel  embraced  in  the  mort> 
gage  and  owned  by  Lucas  Barley,  and  to  proceed  against 
the  25  acres  held  by  the  defendant.  The  former  ajudica- 
tion  made  the  exception  proper,  and  the  rights  of  defendant 
as  to  the  14  acres  not  covered  by  the  mortgage  were  pro- 
tected upon  the  present  trial.  The  former  judgment  was  a 
substantial  direction  to  the  loan  commissioners  to  foreclose 
as  to  the  whole  25  acres,  and  we  do  not  think  the  defendant, 
a  party  to  that  judgment,  can  complain  of  a  procedure^ 
merely  as  such,  when  he  is  permitted  to  escape  from  so 
much  of  its  results  as  can  unjustly  affect  him.  If  the  pro- 
cedure was  technically  at  variance  with  the  statute,  it  was 
by  virtue  of  an  estoppel  of  record  by  which  he  was  bound. 
Boice  was  the  purchaser  at  the  foreclosure  sale,  and  then 
sold  the  premises  to  the  plaintiffs.  Defendant  claimed  to 
hold  the  premises  adversely  to  Boice,  and  therefore  alleges* 
that  Boice's  deed  to  the  plaintiff's  was  void  for  champerty. 
To  avoid  a  grant  for  champerty,  the  grant  must  be  delivered 
when  the  lands  are  in  ^'the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  the  grantor "  (3- 
£ev.  St.  [7th  ed.],  p.  2,196,  §  147).  The  defendant  had  had 
a  title  under  the  mortgagor  subject  to  the  mortgage.  Boice 
had  acquired  the  mortgage  title,  which  extinguished  the 
defendant's  title.  Whatever  claim,  therefore,  the  defendant 
made  to  the  11  acres  was  under  an  extinguished  title,  and 
not  under  an  existing  adverse  one  (Sayres  v.  Bathbone,  & 
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Ahb.  Pr.  [N.  /SI]  277;  Jackson  v,  Collins,  8  Oaw.  89; 
Jackson  v.  Bush,  10  Johns.  223;  Webb  v.  Bindon,  21 
Wend.  99;  Cook  v.  Travis,  20  N.  T.  400).  This  view  also 
resnlts  in  disallowing  the  claini  made  by  defendant,  under 
section  1531  of  the  Code  of  Civil  Procedure,  that  the  value 
of  his  buildings  should  have  cancelled  the  damages.  He  did 
not  build  any  while  holding  under  "  color  of  title  adversely." 
The  plaintiffs  took  title  from  Boice  to  themselves  by  deed, 
wherein  they  are  described  as  executors  of  the  last  will  and 
testament  of  Jacob  Barley,  deceased.  We  suppose  a  grantae 
can  annex  any  description  to  his  name  that  pleases  him,  or 
that  tends  to  show  that  he  takes  title  as  trustee  fcur  another, 
however  imperfectly  be  may  define  the  character  of  the 
trust.  The  plaintiffs  add  the  like  description  to  their 
names  in  the  title  to  this  action.  They  do  not  sue  as 
executors ;  the  words  are  a  mere  descriptio  personce  (Mer- 
ritt  V.  Seaman,  6  If.  Y.  172 ;  Stilwell  v.  Carpenter,  62  N.  T. 
639).  The  plaintiffs  hold  the  title.  The  descriptive  words 
added  to  their  names,  both  in  the  deed  and  in  the  title  of 
this  action,  may  be  useful  hereafter  in  protecting  the  rights 
of  the  persons  they  were  intended  to  benefit,  and  the  de- 
fendant has  no  valid  objection  to  their  use. 

The  defendant  further  objects  that  the  foreclosure  of  the 
loan  mortgage  was  void  because  no  notice  was  served  upon 
him.  If  the  foreclosure  is  regulated  by  the  Code  of  Civil 
Procedure  (§  2387  et  8eq.)y  the  objection  is  valid ;  if  regu- 
lated by  the  special  statutes  applicable  thereto,  then  it  is 
not.  The  claim  that  the  Code  supersedes  the  special  stat- 
utes cannot  be  valid.  By  chapter  2,  Laws  1837  (3  JEd^m. 
St.  (U  Large^  75),  the  state  agreed  '^  to  receive  in  deposit 
for  safe-keeping  its  share  of  the  surplus  money  of  the  treaa 
ury  of  the  United  States,"  under  an  act  of  congress  of  the 
preceding  year,  and  pledged  the  faith  of  the  state  for  its 
safe-keeping,  and  for  its  repayment  when  lawfully  required. 
By  chapter  160,  Laws  1837  (3  Mm.  St.  at  Large,  76), 
provision  was  made  for  the  apportionment  of  such  moneys 
among  the  several  counties,  the  appointment  of  loan  com- 
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missiopers,  and  for  the  loan  of  said  moneys  by  the  com- 
missioners npon  mortgages.  ,  Details  are  prescribed  with 
minute  particularity.  In  case  the  mortgagor  defaults  in 
payment,  the  act  provides  that  the  commissioners  ^^sliall  be 
seised  of  an  absolute  and  indefeasible  estate  in  fee  "  in  the 
mortgaged  lands  ^^  to  the  uses  in  this  act  mentioned ;"  sec- 
tion 30  giving  to  the  mortgagor  the  privilege  to  retain  pos- 
session until  the  first  Tuesday  of  February  thereafter,  on 
which  day  the  loan  commissioners  must  sell  the  lands  at  the 
court-house  of  the  county  to  the  highest  bidder.  Provision 
is  made  for  advertising  the  lands  thus  to  be  sold,  but  not 
for  notice  to  the  mortgagor  or  occupant.  He  loses  his  title 
by  default  The  commissioners  acquire  it  for  the  purposes 
of  a  statutory  sale ;  he  having  the  right  to  redeem  in  the 
interim  between  default  and  sale  (Thompson  v.  Commis- 
sioners, 79  JV.  r.  54 ;  Pell  v.  Ulmar,  18  iT.  Y.  139).  He 
knows  the  tenure  of  his  title,  and  knows  that  upon  his 
default  his  title  is  gone,  and  that  the  commissioners  must 
sell  at  the  time  and  place  fixed  by  the  statute.  The  pro- 
visions of  the  act  of  1837  were  devised  to  enable  the  state 
to  keep  faith  with  the  United  States,  and  although  it  is  a 
matter  of  history  that  the  United  States  practically,  though 
not  in  terms,  subsequently  waived  all  claim  to  the  money 
(1  Benton's  Thirty  Years'  View,  651 ;  2  Benton's  ThiHy 
Years'  VieWy  38),  yet  the  constitution  of  the  state  requires 
that  the  capital  of  the  fund  shall  be  preserved  inviolate 
(article  9,  §  1).  It  cannot  be  presumed  that  the  special 
provisions  of  the  statute  for  the  care  and  management  of 
this  fund  are  superseded  by  the  provisions  of  the  Code 
having  respect  to  the  foreclosure  of  ordinary  mortgages. 
The  judgment  in  the  action  of  Lucas  Barley  against  this 
defendant  and  others  was  entered  in  April,  1883.  Lucas 
Barley  died  August  18, 1883.  August  16, 1883,  the  attorney 
for  Boosa,  one  of  the  defendants  in  that  action  and  the 
defendant  here,  served  a  notice  of  appeal.  This  was  per- 
missible under  section  1297,  Code  Civil  Proc,  but  none  of 
the  other  steps  prescribed  by  that  or  the  following  section 
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appear  to  have  been  taken.  Tnis  appeal  did  not  operate  as 
a  bUlJj  because  of  the  failure  to  take  the  further  requisite 
steps.    Judgment  afBrmed,  with  costs. 


Lashed,  P.  J.,  concurred. 


ALLEN,  Respondbnt.  v.  WHARTON,  AppEw-Airr. 

SuPBEicB  Court,  Fibst  Depabtment,  General  Term;  Jan- 
uary, 1891. 

§426. 

.8erne$  of  mmm<m$ — upon  rum-rendent  set  atide  lecatue  he  wu  m- 
properhf  induced  to  eome  wUMn  the  state. 

Where  the  summons  in  an  action  brought  by  one  A.  against  one  W. 
was  served  upon  W.  while  he  was  here  for  the  purpose  of  nego- 
tiating the  settlement  of  another  action,  and  it  appeared  that  W., 
who  was  a  non-resident  of  this  state,  came  within  the  state  for 
the  said  purpose,  and  at  the  suggestion  of  A.'s  representative,  and 
because  A.  had  represented  that  in  case  the  negotiations  sue- 
needed  W.  could  secure  employment,  and  it  also  appeared  from 
the  facts  and  circumstances  that  it  was  designed  when  W.  was 
asked  to  visit  the  state  to  serve  the  summons  upon  him  in  case 
he  failed  to  bring  about  the  desired  settlement, — BMj  that  the 
service  of  the  summons  should  be  set  aside ;  that  good  faith  on 
the  part  of  A  required  that  he  should  have  permitted  W.  to 
leave  the  state  without  making  service  of  the  summons  when  it 
became  evident  that  no  settlement  could  be  effected  through  his 
agency. 

{Deeided  January  16,  18M.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  t6rm  denying  a  motion  to  set  aside  the 
aerrice  of  the  summons  in  this  action. 
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Allen  «.  WhartoD. 
The  facts  are  stated  in  the  opinion. 
Cephas  Brama/rd^  Jr.,  for  defendant  appellant. 
Booraem^  Ha/miUon  <&  Beckett^  for  plaintiff  respondent. 

Daniels,  J. — Tlie  defendant  has  been  and  is  engaged 
in  business  in  the  city  of  New  Orleans,  and  a  resident  and 
citizen  of  the  state  of  Louisiana.  He  came  to  this  city  at 
the  suggestion  of  Heyman  Levin,  first  contained  in  a  letter 
written  to  him  by  Levin,  on  the  3d  of  October,  1890.  The 
object  of  the  suggested  visit  was  to  help  to  dispose  of  a  suit 
pending  in  favor  of  the  plaintiff  against  the  Century  Com- 
pany. That  company,  by  its  amended  answer  served  on  the 
16th  day  of  October,  denied  nearly  all  the  allegations  of  the 
complaint  against  it,  and  set  up  by  way  of  further  defence 
that  the  only  contract  the  plaintiff  had  for  the  sale  of  the 
Century  Dictionary,  and  concerning  which  the  litigation 
had  arisen,  was  widi  the  defendant.  Levin  was  apparently 
acting  in  the  interest  of  and  in  co-operation  with  the  plain- 
tiff ;  and  he,  on  the  13th  of  October,  telegraphed  to  the  de- 
fendant at  New  Orleans,  stating  that  Allen  believed,  with 
the  presence  of  the  defendant  here,  arrangements  could  be 
made  with  little  cost  that  would  assure  him  their  services^ 
and  1,000  orders  by  next  June,  and  then  added,  ^'  Come  at 
once.'*  He  replied  by  the  same  medium  that  he  would 
meet  Levin  on  the  17th,  but,  being  unable  to  leave  as  was 
expected,  telegraphed  him  again  that  he  would  meet  him 
on  Monday  morning,  which  he  did,  at  the  Bartholdi  HoteL 
That  was  the  20th  of  October,  but  nothing  resulted  from 
that  meeting,  and  another  was  appointed  for  the  next  morn- 
ing. At  that  meeting  on  the  20th  Levin  swears  that  the 
impression  was  produced  in  his  mind  that  the  defendant 
had  no  intention  of  bringing  about  any  settlement  of  the 
matters  in  question,  and  that  his  mission  to  New  York  was 
at  the  bidding  of  the  Century  Company.  This  last  state- 
ment, however,  was  denied  in  the  affidavit  of  the  treasurer 
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of  the  Oentarj  Oompany.  On  the  next  day  Levin  called 
again  on  the  defendant,  and,  no  adjaBtment  of  the  suit  being 
made,  he  served  the  defendant  with  the  sammone,  which 
was  dated  and  issued  on  the  day  of  the  first  meeting,  and 
after  a  conference  between  Levin  and  the  plaintiff  with  one 
of  their  attorneys.  Both  Levin  and  the  plaintiff  deny  that 
it  was  intended  to  induce  the  defendant  to  visit  this  state 
to  serve  tlie  summons  upon  him  ;  but  the  facts  themselvea 
are  at  variance  with  these  denials.  If  that  had  not  been  at 
least  part  of  the  design  it  is  not  probable  that  the  summons 
would  have  been  prepared  for  service  on  the  20th,  and 
taken  by  Levin  with  him,  when  he  met  the  defendant  for 
the  interview  of  the  2l8t  of  October,  and  at  its  close  served 
the  summons.  It  is  probable  that  the  invitation  extended 
to  the  defendant  to  visit  the  state  was  prompted  by  a  two- 
fold object — I^irstf  to  effect  a  settlement,  with  his  assistance, 
of  the  suit  against  the  Century  Company  ;  and,  aecondhfy  if 
that  could  not  be  accomplished,  then  to  commence  this  suit 
against  him.  The  facts  are  such  as  to  warrant  only  this 
oonclusioUy  which  is  confirmed  by  what  was  said  by  Levin 
as  he  was  leaving  after  making  the  service  of  the  summons ; 
and  that  was  :  '^  I  guess  yon  will  want  to  see  Allen  within 
a  week.  He  is  at  the  Grand  Union  Hotel  now.  I  do  not 
know  what  his  address  will  be  then."  What  was  done  and 
said  discloses  the  strong  probability  that  what  did  take 
place  was  planned  after  it  became  certain  that  the  defendant 
would  visit  the  city  of  New  York  in  compliance  with  the 
letter  and  telegram  of  Levin.  The  occurrences  followed 
each  other  too  closely  to  favor  any  other  probable  theory. 
The  defendant  seems  to  have  reached  this  city  on  the  18th  ; 
the  first  interview,  which  was  in  the  interest  of  the  plaintiff, 
took  place  on  the  20th,  ending  in  an  appointment  for  an- 
other on  the  21st ;  and  that,  without  anything  special  oc- 
curring, ended  with  the  service  of  the  summons  issued  on 
the  day  before.  These  facts,  with  the  other  which  had  pre- 
viously come  to  the  plaintiff's  knowledge,  that  the  amended 
answer  of  the  Century  Company  stated  that  the  only  con«> 
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tract  was  with  the  defendant,  evince  the  strong  probability 
to  be  that  which  has  been  stated, — that  it  was  designed  to 
^rve  the  summons  on  the  defendant  if  he  failed  to  bring 
about  the  desired  settlement.  And  it  is  not  inconsistent 
with  it  that  the  knowledge  of  what  the  answer  contained 
was  first  received  by  the  plaintiff  on  the  16th  of  October, 
which  was  two  days  before  the  defendant's  arrival.  Good 
faith  on  the  part  of  the  plaintiff  required  that  he  should 
have  permitted  the  defendant  again  to  leave  this  city  with- 
out making  service  of  the  summons  when  it  became  evident 
that  no  settlement  would  be  effected  through  liis  agency. 
That  was  violated  in  making  the  service  which  was  made 
upon  him.  It  was  a  breach  of  the  confidence  which  had 
been  inspired  by  the  preceding  correspondence ;  and  the 
settled  practice  requires  that  the  service  of  the  summons 
made,  as  this  was  made,  should  not  be  permitted  to  stand 
<Wyckoff  V.  Packard,  20  Abb.  N,  G.  420 ;  Dunham  u 
Cressy,  4  N.  Y.  Swpp.  13*).  No  community  can  be  more 
<lirectly  interested  in  the  enforcement  of  this  principle  than 
that  of  this  city,  whose  business  is  so  intimately  interwoven 
with  the  intercourse  and  trade  carried  on  between  its  people 
and  those  of  other  states  and  countries.  The  order  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  ser- 
vice of  the  summons  set  aside. 

Van  Bbuwt,  P.J.,  and  Bbady,  J.,  concurred. 
*  S.C.,  21 8k  Sap.  266 
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WAHED  EL  TAZI,  Bespondknt,  v.  STEIN,  Appellaitt. 

SUFBEMB     OOUBT,    FiBBT    DePABTMENT,    GeNEEAL    TeBM  ; 

Januasy  1891. 

§  870  et  seg. 
ExamimUion  tf  party  Itfare  Mai~--produetion  of  looks  andpapen. 

An  examination  of  a  party  before  trial  at  the  instance  of  his  adver- 
sary will  not  be  permitted  for  the  purpose  of  obliging  him  to 
produce  books  and  correspondence  in  his  possession. 

People  V.  Dyckman  (d4  Boto.  Pr.  222),  McQuffin  v,  Dinsmore  (4  Alb. 
N,  O.  241),  not  followed ;  DeBary  «.  Stanley  (5  Daly,  412),  House- 
man V.  Sterling  (61  Barb,  847),  followed. 

{Dtdded  January  Id,  1891.) 

Appeal  by  the  defendant  Stein  from  an  order  of  the 
New  York  county  special  term  denying  a  motion  made  by 
him  to  vacate  and  set  aside  an  order  for  his  examination  as 
a  party  before  trial. 

The  facts  are  stated  in  the  opinion. 

J.  Rampden  Dougherty  {Smith  i&  Dougherty^  attorneys)^ 
for  defendant  Stein  appellant. 

Theodore  H.  SUhmcm  {FettHtchy  SUhnum^  and  Seybdy 
attorneys)  for  plaintiff  respondent. 

DAjnBLs,  J. — It  is  reasonably  clear  from  the  affidavits 
that  the  chief  object  for  requiring  the  examination  of  the 
defendant,  as  a  witness  before  the  trial,  is  to  oblige  him  to 
prodnce  the  books  and  correspondence  of  the  defendants. 
It  has  been  intimated  in  some  cases  that  this  proceeding 


126  CIVIL  rilOCEDURE  REPORTS. 

Wahed  SI  TAzi «.  Stein. 

maj  be  authorized  under  the  provisioDB  of  the  Code  of  Civil 
Procedure  for  the  examination  of  a  party  at  the  instance  of 
his  adversary,  before  the  trial  (People  v.  Dyckman,  24 
Bow.  Pr.  212;  McGuffin  v.  Dinsmore,  4  Abb.  N.  C.  241). 
But,  as  the  Code  and  the  roles  of  practice  have  specially 
prescribed  other  proceedings  for  the  attainment  of  that  end, 
these  decisions  were  not  made  upon  that  degree  of  consid- 
eration which  entitle  them  to  be  followed  as  authority. 
More  especially  also  for  the  reason  that  the  general  terms 
of  this  court  and  of  the  court  of  common  pleas  have  decided 
directly  the  other  way  and  in  conformity  to  the  prescribed 
practice  (De  Bary  v.  Stanley,  5  Daly^  412 ;  Houseman  v. 
Sterling,  61  Barb  347).  So  far  as  the  application  rests  on 
the  fact  of  the  anticipated  absence  of  the  defendant  when 
the  trial  shall  be  had,  it  is  fully  met  by  his  affidavit  stating 
that  he  will  not  be  absent  but  will  be  personally  present  at 
the  trial.  In  addition  to  that  the  affidavits  are  not  so  sub- 
stantial in  their  statements  as  to  support  the  order  which 
has  been  made.  The  order  should  be  reversed  with  $10 
costs  and  the  disbursements  and  the  order  for  the  examina- 
tion should  be  vacated. 

Van  Bbunt,  P.J.,  and  Bbady,  J.,  concurred. 
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BEUEN  V.  MANHATTAN  RAILWAY  00.  et  cd. 

N.  Y.  CouBT  OF  Common  Plbab,  Special  Term  ;  Januaby^ 

1891. 

§  8228. 

dMU^when  title  to  reed  property  w  in  question. 

In  an  action  to  recover  damages  for  injury  to  easement  of  real  prop- 
erty owned  by  the  plaintiff,  where  the  defendant  denies  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
allegation  of  ownership,  and  upon  the  trial  the  plaintiff  proves 
her  title  by  the  production  of  the  deed  of  the  premises  in  ques- 
tion, the  title  to  land  arises  upon  the  pleading  and  comes  in 
question  upon  the  trial  of  the  action  and  the  plaintiff  is  entitled 
to  costs. 

Dean  v.  Metropolitan  Elevated  R.  R.  Co.  (119  N,  T,  640) ;  Kelly  c. 
N.  T.  &  Manhattan  Beach  Railroad  Go.  (81  Id,  238)  followed; 
Rathbone  v.  McConnell  (21  Id.  466);  Quinn  v.  Winter  (28  iSS0. 
Bep,  178)  distinguished. 

(Decided  January,  1891.) 

Motion  by  the  plaintiff  for  a  certificate  that  the  title  to 
real  property  came  in  qaestion  on  the  trial  of  this  action 
and  also  for  an  order  setting  aside  costs  adjusted  in  favor  of 
the  defendant. 

This  action  was  brought  to  recover  damages  for  injuries 
to  the  easements  of  certain  real  property  known  as  Ko.  118 
West  Third  Street  or  Amity  Street. 

Jadgment  was  recovered  by  the  plaintiff  for  six  cents 
damages,  and  costs  were  thereafter  adjusted  in  favor  of  the 
defendant,  and  judgment  therefor  less  said  damages  duly 
entered. 

The  plaintiff  thereupon  made  this  motion. 

Other  facts  appear  in  the  opinion. 
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Braen  «.  ManhaUan  Railway  Co. 
Whiieheady  Parker  dk  DeasteT^  for  plaintifi  and  motion. 

Dames  <&  HapallOj  for  defendant  opposed. 

Daly,  C.J. — ^The  complaint  alleged  that  the  plaintiff 
was  the  owner  in  fee  of  the  honse  and  lot  118  West 
Third  (formerly  Amity)  Street,  and  the  owner  of  an  ease- 
ment in  the  street,  to  have  the  same  kept  open  as  a  public 
street,  and  alleges  the  construction  and  operation  of  the  ele- 
vated railroad  upon  said  street  and  interference  with  plain^ 
tiff's  easements.  The  defendants  deny  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  allegation 
of  ownership.  Upon  the  trial  the  plaintiff  proved  her  title 
by  deed  to  the  premises  in  question  and  the  opening  of 
Amity  Street  as  a  public  street. 

A  claim  of  title  arises  upon  the  pleadings  and  comes  in 
question  upon  the  trial  of  such  an  action  as  the  present. 
'  The  sole  ground  of  plaintiffs  claim  is  the  interference  with 
easements  in  the  public  street  appurtenant  to  the  lot  which 
she  owns.  She  must  prove  title  to  the  lot  to  recover.  If 
there  were  a  defect  in  her  title  or  right  to  possession  sli& 
could  not  recover. 

In  Dean  v.  Metropolitan  El.  Pt.  R.  Co.  (119  Jf.  Y.  540) 
a  new  trial  was  ordered  for  want  of  proof  of  title  in  the 
plaintiff.  That,  like  the  present,  was  an  action  at  law  to 
recover  damages  caused  by  the  construction  and  mainte^ 
nance  of  the  elevated  railroad  in  front  of  plaintiffs  prern^ 
ises.  It  was  "  an  action  to  recover  for  an  injury  in  the  na- 
ture of  a  trespass."  The  question  litigated  was  as  to  plain- 
tiffs title  and  possession.  He  gave  in  evidence  a  deed  of 
the  premises  executed  to  him  after  the  commencement  of 
the  action,  and  there  being  no  other  evidence  of  title,  the 
recovery  was  set  aside.  As  it  was  necessary,  therefore,  for 
the  plaintiff,  in  order  to  recover  for  the  injury  to  his  free- 
hold, to  allege  and  prove  his  title,  the  question  of  title  arose 
upon  the  pleadings  (Kelly  v.  N.  Y.  &  Man,  Beach  R.  Co.> 
81  iT.  r.,  238). 
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It  is  contended  by  the  defendants  that  this  case  is  gov- 
erned by  the  decision  in  Bathbone  v.  ibtcConnell  (21  Jf.  T. 
466).  That  was  an  action  for  the  diversion  of  water,  the 
complaint  alleging  the  plaintiff  to  be  the  owner  and  in  pos- 
session of  land  and  entitled  to  the  benefit  of  the  stream 
which  flowed  npon  it ;  and  it  was  held  that  a  denial  of  each 
and  every  allegation  of  the  complaint  did  not  present  a 
claim  of  title,  ^^  as  the  plaintifl!  need  only  prove  possession, 
the  defendant  did  not  set  np  any  title  to  the  plaintiff's 
close,  and  it  was  not  to  be^  presumed  that  the  plaintiff 
wonld  nndei'take  to  give  any  other  evidence  of  title  than 
that  whidi  he  alleged,  to  wit,  possession,  or  that  any  ques- 
tion of  paper  title  would  be  litigated  on  the  trial."  So  far 
as  it  may  be  contended  that  this  case  is  an  authority  for  the 
proposition  that  no  claim  of  title  arises  upon  the  pleadings, 
unless  the  defendant  sets  up  title  to  some  part  of  the  prop- 
erty described  in  the  complaint,  the  decision  is  fully  ex- 
plained by  the  ruling  in  the  case  of  Kelly  v.  N.  Y.  &  M.  B. 
R.  Co.,  above  cited.  The  opinion  in  the  latter  case  notices 
the  contention  ^^  that  inasmuch  as  title  in  the  defendant  was 
not  set  up  and  proof  of  possession  would  have  sufficed  to 
maintain  the  action,  the  issue  upon  the  question  of  title  was 
immaterial,"  and  holds  that  ^^  the  position  might  be  sound 
if  tlie  complaint  claimed  damages  only  for  the  invasion  of 
plaintiff's  possession,"  but  not  where  damages  to  the  free- 
bold  was  claimed ;  and  that  to  entitle  him  to  recover  for 
injury  to  the  freehold  it  was  necessary  to  allege  and  prove 
his  title. 

It  may  be  considered  as  settled  that  proof  of  naked  pos- 
session alone  is  not  sufficient  to  sustain  the  action,  now  so 
familiar  to  our  courts,  for  interference  with  the  enjoyment 
of  easements  in  the  street  suffered  by  the  owner  or  lessee  of 
premises  abutting  on  the  streets  in  which  the  elevated  rail- 
roads are  constructed  and  operated.  Proof  of  title  to  the 
premises  being  necessary  to  maintain  the  action,  a  claim  of 
title  to  real  property  arises  upon  the  pleadings,  whenever  it 
is  alleged  in  the  complaint  and  denied  by  the  answer,  and 
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always  comes  in  question  upon  the  trial  unless  the  title  of 
the  plaintifi  is  conceded. 

The  case  of  Qninn  v.  Winter  (28  IT.  Y.  St.  Rep.  1T8), 
relied  upon  by  defendants,  does  not  conflict  with  this  view. 
The  action  was  for  an  injunction,  restraining  the  defendant 
from  using  an  engine  on  his  own  premises  and  creating 
dust  and  noise,  rendering  plaintiff's  premises  uninhabitable. 
We  held  in  that  case  that  naked  possession  alone,  without 
title,  was  sufficient  to  maintain  such  an  action  against  a 
wrongdoer;  that  it  was  not  for  such  wrongdoer  to  call  in 
question  the  right  of  possession  of  any  occupant  of  the 
house ;  and  we  held  that  claim  of  title  did  not  arise  upon 
the  pleadings. 

A  late  decision  of  the  superior  court,  special  term,  in 
the  case  of  Jones  v.  Metropolitan  El.  R.  R.  Co.,  is  cited,  as 
in  conflict  with  the  conclusion  now  arrived  at.  That  decis- 
ion is  placed  upon  the  ruling  in  Rathbone  v.  McConnell, 
above  cited  ;  but  it  does  not  appear  that  the  case  of  Eelly 
V.  N.  T.  &  M.  B.  R.  R.  Co.,  above  referred  to,  was  brought 
to  the  attention  of  the  court. 

The  application  will  be  granted,  without  costs. 


ESTATE  OP  OTIS  A.  HOUSE. 

Subbogate's  Ooijbt,  Madison  Cotnnr;  Maboh,  1891. 

§  2660  et  acq. 

JurMieUon-^^hen  court  of  another  titate  ha$  notto  render  judgment  of 
dkoree  ogaintA  a  resident  of  Mi  9t<ae—AdmmutraHon-^ht  to. 

The  right  of  one  who  was  formerly  the  wife  of  a  decedent,  but  who 
has  been  divorced  from  him  by  a  court  of  another  state  to  ad- 
minister upon  his  estate,  does  not  depend  upon  the  validity  of 
the  divorce  in  the  state  in  which  it  was  granted  or  the  legality 
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of  a  subsequent  marriage  in  another  state,  but  upon  the  validitj 
of  the  divorce  within  this  state,  and  if  it  is  invalid  here  one  who 
has  married  the  decedent  subsequent  to  said  divorce  has  no 
rights  under  it  which  can  be  enforced  in  this  state  against  her. 

'Wbero  a  decree  of  divorce  was  granted  in  Ohio  in  an  action  brought 
there  by  the  husband  against  the  wife  while  she  was  a  resident 
of  this  state  by  the  service  of  the  process  by  publication  in  Ohio, 
and  without  the  personal  service  or  appearance  of  the  wife  in 
the  aotioUf — Hald,  that  notwithstanding  the  fact  that  the  wife 
admitted  due  personal  service  of  a  notice  of  the  execution  of 
a  commission,  and  consented  that  depositions  be  taken  with- 
out further  notice  to  her,  the  judgment  of  the  Ohio  court  was 
absolutely  void  in  this  state;  that  the  Ohio  court  never  had  any 
jurisdiction  of  her  person,  and  could  not  grant  a  judgment 
against  her  which  would  be  valid  in  this  state. 

In  matrimonial  actions  the  judgment  of  the  courts  of  another  state 
has  no  binding  effect  here  unless  it  had  jurisdiction  of  the  sub- 
ject-matter and  of  each  of  the  parties  thereto,  and  want  of  juris- 
diction may  always  be  interposed  against  such  a  divorce  when- 
ever it  is  sought  to  be  enforced  in  this  state,  or  any  benefit  is 
claimed  under  it. 

{Decide  March  5,  1801.) 

Application  by  Mary  F.  Honse  and  also  by  Annie  E. 
House  for  letters  of  administration  upon  the  estate  of  Otis 
A.  House,  deceased. 

Tlie  facts  are  stateu  m  the  opinion. 

E.  K  Haakdy  for  petitioner  Anna  E.  Honse. 

H.  D.  ZuoOj  for  petitioner  Mary  F.  House. 

Ebhkedy,  8. — Application  is  made  to  the  surrogate  by 
Mary  F.  Hoose  and  Anna  E.  House  to  be  appointed  ad- 
ministratrix of  the  estate  of  Otis  A.  House,  each  claiming 
to  be  his  legal  widow  and  entitled  to  be  thus  appointed. 
The  facts  out  of  which  the  controversy  arises  are  as  follows : 

The  deceased  and  Mary  F.  House  intermarried  in  Otsego 
oonnty,  N.  Y.,  March  18,  1874,  and  thenceforward  lived 
together  as  husband  and  wife  iii  that  county  until  March, 
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1876,  when  they  separated.  Subsequently  Mr.  House  went 
to  Ohio,  where,  after  remaining  more  than  a  year,  he  com*' 
menced  an  action  for  divorce  against  his  wife,  who  was  tlien,. 
and  now,  and  always  has  been,  a  resident  of  the  state  of 
New  York.  There  was  no  secrecy  on  Che  part  of  House  in 
procuring  the  divorce,  for  the  certified  copies  of  the  records- 
of  the  court  show  that  a  commissioner  was  duly  appointed 
to  take  testimony  in  Otsego  county  as  to  his  wife  having- 
abandoned  him.  Upon  the  execution  of  the  commission 
Mrs.  House  was  notified  of  the  time  and  place  of  hearing,, 
and  gave  the  following  admission  of  the  service  of  such 
notice:  ^'  I  hereby  admit  due  personal  service  of  a  copy  of 
the  within  notice  and  consent  that  depositions  may  be  taken 
and  witnesses  summoned  in  this  cause  without  further 
notice  to  me." 

"  Richfield,  January  10,  1883. 

"MabyF.  HOUBE." 

Four  witnesses  were  sworn  and  testified  to  the  refusal  of 
Mrs.  House  to  live  with  her  husband,  and  upon  the  evi. 
deuce  thus  obtained  the  divorce  was  granted.  No  question 
is  raised  but  that  the  evidence  was  8u£Scient  to  justify  the 
court  in  granting  a  decree  of  divorce  under  the  laws  of  Ohio, 
and  it  is  admitted  that  the  divorce  obtained  by  said  House 
from  his  wife  on  the  8th  day  of  March,  1883,  for  wilfully 
abandoning  him,  was  granted  in  compliance  with  the  lawa 
of  that  state.  It  was  also  conceded  that  Mary  F.  House 
was  not  in  the  state  of  Ohio  at  the  time  the  action  was  com- 
menced against  her,  nor  has  she  ever  at  any  time  been  a 
resident  of,  or  within  that  state,  and  the  record  shows  that 
she  was  never  served  with  any  process  in  the  action,  either 
personally  or  by  mail,  either  in  the  state  of  Ohio  or  else- 
where. The  action  was  commenced  by  the  publication  of 
a  notice  of  the  filing  of  a  petition  for  a  divorce  in  the  court 
of  common  pleas  of  Lucus  county,  which  notice  was  pub- 
lished for  seven  weeks  in  a  newspaper  published  in  Toledo, 
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in  that  state,  and  the  records  shows  that  the  defendant  never 
:appeared  in  said  action  either  in  person  or  by  attorney. 

After  the  decree  of  divorce  was  obtained  and  on  the 
"SOth  day  of  March,  1883,  the  said  HonsQ  and  Anna  E. 
Honse  intermarried  at  Erie,  Monroe  coanty,  state  of  Michi- 
;gan,  and  have  since  lived  together  as  husband  and  wife. 
Soon  after  this  last  marriage  the  deceased  and  Anna  E.  re- 
moved  to  the  village  of  Oneida,  N.  Y.,  And  lived  there  until 
his  deatli  at  that  place  on  the  23d  day  of  December,  1890. 

It  is  admitted  that  said  last  marriage  was  solemnized 
pursuant  to  the  laws  of  the  state  of  Michigan  and  was  a  valid 
marriage  under  the  laws  of  th'at  state. 

The  said  House  left  no  property  save  the  usual  house- 
3iold  furniture  necessary  for  himself  and  alleged  wife,  but 
having  been  accidently  killed  on  the  railroad  at  Oneida,  it 
is  supposed  his  legal  representatives  have  a  valid  claim 
against  the  railroad  company  for  a  large  sum,  and  hence 
arises  tlie  contest  over  the  appointment  of  an  administratrix 
for  his  estate. 

Upon  the  above  state  of  facts  we  must  hold  that  Mary 
F.  House  is  entitled  to  be  appointed  administratrix  notwith- 
standing the  validity  of  the  divorce  elsewhere  than  in  the  state 
of  Kew  York.  The  right  of  Anna  E.  House  to  administer 
upon  the  estate  of  the  deceased  does  not  depend  upon  the 
regularity  of  the  Ohio  divorce  in  that  state,  or  the  legality 
•of  the  Michigan  marriage,  but  upon  the  validity  of  said 
•divorce  in  the  state  of  New  York ;  for,  if  invalid  here,  she 
has  no  right  under  it  which  can  be  enforced  in  this  state 
.against  Mary  F.  House.  That  said  divorce  is  absolutely 
void  in  this  state  is  apparent  from  the  fact  that  at  no  time 
has  the  said  Mary  F.  House  been  a  resident  of,  or  been  in 
the  state  of  Ohio,  but  has  lived  and  been  a  resident  of  this 
state,  that  no  process  in  said  action  or  notice  of  the  same 
was  ever  served  upon  her  in  Ohio  or  in  this  state,  and  that 
«he  never  appeared  or  authorized  any  one  to  appear  for  her 
in  said  action  or  proceeding.  Under  such  circumstances  the 
Ohio  court  never  had  any  jurisdiction  of  the  person  of  Mary 
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F.  House  and  could  not  grant  a  judgment  against  her  which 
would  be  valid  in  this  state  because,  in  matrimonial  actions^ 
the  judgment  of  a  court  of  another  state  has  no  binding^ 
effect  here  unless  it  had  jurisdiction  of  the  subject-matter 
and  of  each  of  the  parties  thereto,  and  this  want  of  jurisdic-^ 
tion  may  always  be  interposed  against  such  a  divorce  in  this 
state  when  it  is  sought  to  be  enforced  or  when  any  benefit 
is  claimed  for  it,  and  hence,  when  Anna  E.  House  seeks  to* 
avail  herself  of  this  Ohio  divorce,  asserting  its  validity  in 
the  courts  of  this  state,  and  claiming  by  reason  of  it  and  of 
her  marriage  to  the  deceased  that  she  is  the  legal  widow  of 
Otis  A.  House,  and  therefore*  entitled  to  be  appointed  his- 
administratrix,  Mary  F.  House  has  the  right  to  contest  tho 
claim  and  maintain  her  rights  as  widow  upon  the  ground 
that,  as  to  her,  the  Ohio  judgment  of  divorce  is  a  nullity  ixk 
this  state. 

When  Otis  A.  and  Mary  F.  House  intermarried  in  this- 
state,  being  citizens  thereof  at  the  time,  the  law  invested  his. 
wife  with  certain  legal  rights,  and  among  them  was  tho 
right  to  administer  upon  her  husband's  estate,  if  she  survived 
iiim,  and  this  right  could  not  be  judicially  or  otherwise  taken 
from  her  either  by  the  statutes  or  courts  of  another  state  so> 
long  as  she  continued  to  be  his  wife  and  remained  a  resident 
of  the  state  of  New  York.  A  court  in  Ohio  cannot  extend 
its  process  or  its  jurisdiction  beyond  the  territorial  limits  of 
the  state  in  which  it  exists,  so  as  to  subject  the  person  or 
the  property  of  the  citizens  of  this  state  to  its  decrees,  and 
it  is  the  duty  of  this  state  and  of  its  courts  to  protect  the- 
person  and  property  of  its  citizens  against  the  enforcement 
of  such  judgments  whenever  theirvalidity  is  claimed  within 
its  boundaries  or  any  attempt  is  made  to  enforce  them.  It 
is  for  this  state  to  determine  who  shall  administer  upon  the^ 
estates  of  its  intestate  citizens  and  among  whom  their  prop^ 
erty  shall  be  distributed,  and  not  for  the  courts  of  other 
states.  Our  laws  cannot  thus  be  repealed  and  modified. 
Our  courts  have  always  maintained  tliat  a  cidien  of  this 
state  could  not  be  chai^|;ed  inpergonam  by  the  adjudicatioo 
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of  the  oonrteof  another  state  nnless  he  was  personally  served 
with  process  within  the  jurisdiction  of  such  courts,  or  volun- 
tarily submitted  in  some  legal  manner  to  their  authority, 
and  so  long  as  the  laws  of  this  state  are  thus  declared, 
divorces  obtained  like  the  one  in  this  proceeding  must  be 
held  to  be  absolutely  void. 

There  is  no  injustice  done  to  any  one  in  holding  such 
judgments  to  be  a  nullity  because  parties  thus  obtaining  di- 
vorces for  the  purpose  of  re-marrying  and  then  returning  to 
this  state  to  live,  assume  the  risk  of  their  ill^ality.  Such 
divorces  are  only  a  cover  for  a  domestic  life  unrecognized 
by  our  laws  and  tolerated  only  by  public  sentiment  or  public 
indifference.  If  the  husbands  or  wives  of  such  marriages 
desire  to  enjoy  the  financial  results  which  may  be  acquired 
by  their  industry  or  otherwise,  they  should  remain  in  those 
states  where  such  divorces  and  marriages  are  recognized  as 
valid,  or  else  by  will  or  otherwise  dispose  of  their  property 
in  such  manner  as  to  confer  its  benefits  upon  the  survivor. 

It  appearing,  therefore,  from  the  facts  in  this  proceed- 
ing that  the  alleged  divorce  of  Otis  A.  House  from  his  wife 
is  illegal  and  void  in  the  state  of  New  York  as  against  her, 
and  that  she  is  now  the  lawful  widow  of  the  deceased,  an 
order  will  be  entered  appointing  Mary  F.  House  adminis- 
tratrix of  the  estate  of  Otis  A.  House  deceased. 


186  CIVIL  PEOCEDUKE  EEPOETS. 

Wood  V.  LaiTj. 


WOOD,  Appellant,  v.  LAKRY,  Bbsfokdent. 
OouBT  OF  Appeals,  Seookd  Division;  Jakuaby,  1891. 

§1022. 
Deeithn — iehmjinding$  qf/adt  neomtvry — ditmimd  o/apptoL 

In  any  case  triable  before  a  court  without  a  jury  or  heard  by  a 
referee,  if  any  evidence  be  presented,  a  decision  stating  sepa- 
rately the  facts  found  and  the  conclusions  of  law  based  thereon 
must  be  made;  and  if  this  is  not  done  the  judgment  entered  in 
such  a  case  cannot  be  reviewed  on  appeal 

Where  in  an  action  of  an  equitable  nature  for  the  cancellation  of  a 
bond  and  mortgage,  tried  before  the  court  without  a  jury,  the 
complaint  was  dismissed  at  the  close  of  the  plaintifTs  evidence, 
— ^Idf  that  findings  of  fact  should  have  been  made,  and  that 
an  appeal  to  the  court  of  appeals  from  a  judgment  of  the  general 
term  of  the  supreme  court  affirming  a  judgment  entered  at 
special  term  dismissing  the  complaint  should  be  dismissed  be- 
cause of  the  absence  of  such  findings. 

It  ieems  that  where  a  complaint  in  an  action  tried  before  the  court 
without  a  jury  is  dismissed  before  the  introduction  of  testimony, 
that  it  is  a  determination  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  findings  of  fact  are 
not  necessary,  and  that  such  findings  are  not  necessary  where 
judgment  is  rendered  on  the  pleadings. 

Wood  «.  Larry  (47  Hun,  661),  appeal  dismissed. 

(Decided  January  14,  1891.) 

Appeal  from  judgment  of  the  general  term  of  the 
supreme  court  in  the  first  department  affirming  a  judgment 
of  the  New  York  county  special  term. 

This  is  an  action  brought  by  a  stockholder  of  the  New 
Tork  and  New  Jersey  K.  R.  Co,  to  cancel  a  mortgage  on 
property  of  said  company  executed  November  27,  1885,  to 
6a  V  :i!i(1  Do  Forest,  trnetees,  to  secure  one  hundred  thousand 
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^dollars  of  boDds,  to  cancel  all  bonds  secared  by  this  mort- 
.gage,  to  restrain  the  farther  issne  of  any  such  bonds,  and  to 
hold  the  individual  defendants  personally  liable,  and  to 
•compel  them  to  account  for  the  face  vidue  of  all  bonds 
which  at  the  time  of  the  commencement  of  the  action 
might  be  in  the  hands  of  pnrchasers  for  value. 

The  action  being  equitable  in  its  nature,  was  tried  before 
the  court  without  a  jury.  The  plainti£  introduced  evidence 
and  rested,  and  the  defendants,  without  offering  any  testi- 
mony whatever,  moved  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiff  had  failed  to  prove  a  cause  of 
action.  The  court  reserved  its  decision,  and  some  time 
afterwards  rendered  a  decision  that  the  complaint  should  be 
tlismissed  with  costs. 

An  order  to  this  effect  was  subsequently  entered,  and 
judgment  on  this  order  dismissing  the  complaint  and  for 
costs  duly  entered,  from  which  the  plaintiff  took  this  appeal. 

John  C.  Ten  Eychy  for  plaintiff  appellant. 

BobeH  W.  Be  Forest  and  MarcuB  T.  Hwn  {fie  Forest 
dk  Weeks,  attorneys),  for  New  York  and  New  Jersey  E.  R. 
Co.,  defendant  respondent. 

Charles  W.  Gould^  for  the  defendants  Guy  and  De 
Forest,  trustees,  respondent. 

Charles  C,  DemvMjy  for  defendant  Larry  and  other 
individual  defendants  respondents. 

Pabksb,  J. — This  was  a  suit  in  equity  and  the  relief 
demanded,  among  other  things,  was  that  a  certain  mortgage 
be  declared  to  be  void  and  of  no  effect;  that  it  be  delivered 
up  to  be  cancelled  of  record ;  and  that  the  bonds  sought  to 
be  secured  thereby  be  likewise  delivered  up  for  cancellation. 
The  answer  admitted  certain  allegations  of  the  complaint 
specifically.    Others  it  admitted  in  a  qualified  manner, 
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making  in  connectiou  therewith  other  allegations  of  fact  by 
way  of  explanation  and  jastifieationy  and  denied  others. 

The  cause  coming  on  for  trial  before  a  court  without  a 
jury,  the  plaintifE  presented  such  evidence  as  he  deemed 
necessary  and  rested.  Thereupon  the  defendant  made  a 
motion  to  dismiss  the  complaint.  Decision  was  reserved. 
About  two  months  later  the  court  granted  the  motion  to 
dismiss,  and  a  judgment  was  subsequently  entered  dismiss- 
ing the  complaint  upon  the  merits  of  the  case. 

The  appeal  to  this  court  from  the  judgment  of  affirm- 
ance thereof  must  be  dismissed  because  the  trial  court  failed 
to  comply  with  the  following  provisions  of  section  1022  of 
the  Code  of  Civil  Procedure :  "  The  decision  of  the  court  or 
the  report  of  the  referee  upon  the  trial  of  the  whole  issue  of 
fact  must  state  separately  the  facts  found  and  the  conclusions 
of  law."  When  a  complaint  is  dismissed  before  the  intro- 
duction of  testimony  it  is  a  determination  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action^ 
and  in  such  case  a  situation  is  presented  which  does  not 
come  within  the  purview  of  that  section.  Neither  does  a 
case  where  judgment  is  rendered  on  the  pleadings  (Eaton  v. 
Wells,  82  N.  Y,  676).  But  in  any  and  every  case  triable 
before  a  court  without  a  jury  or  heard  by  a  referee  if  any 
evidence  be  presented,  a  decision  stating  separately  the  facta 
found  and  the  conclusions  of  law  based  thereon  must  be 
made.  If  it  be  not  done  the  judgment  cannot  be  reviewed 
(Bridger  v.  Weeks,  30  N.  Y.  328). 

The  Code  afforded  to  the  plaintiff  ample  opportunity  for 
protection  against  the  omission  of  the  court  (Section  1010). 
But  he  did  not  avail  himself  of  it.  He  did  npt  even  submit 
in  writing  a  statement  of  facts  which  he  deemed  established, 
and  desired  the  court  to  find  as  provided  by  section  1023. 

A  difference  of  opinion  has  heretofore  existed  in  several 
of  the  departments  as  to  the  conditions  which  bring  a  case 
within  the  command  of  section  1022  (Colton  v.  Ranson,  2 
N.  Y.  State  Bap.  78 ;  Benjamin  v.  Allen,  7  Oiv.  Pro.  202 ; 
Rousseau  v.  Bleau,  29  If.  Y.  Slate  Rep.  384;  Grange  v. 
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Palmer,  81  Id.  612 ;  Bishop  v.  Empire  Trans.  Co.,  37  Shipr. 
a.  12). 

'  An  examination  of  the  questions  to  which  the  connsel 
for  the  appellant  called  oar  attention  at  the  argument  led 
to  the  conclusion  that  no  error  was  committed  at  general 
term,  bat  as  we  have  concluded  that  the  appeal  ought  to  be 
dismissed,  the  occasion  does  not  call  for  an  expression  of  the 
reasons  indacing  such  conclusion. 
The  appeal  should  be  dismissed. 

All  concurred  except  Bbadlet,  J.,  not  voting. 


KLOCE,  Appellant,  v.  BRENNAN  et  al.y  Exeoutohs, 
Etc.,  Eesfondbnts. 

SuPBEMB  CouBT,  Thibd   Depabtmbnt,  Genebal  Tebm  ; 
Febbuaby  1891. 

§531. 

BiU  of  partieular^-'TiffJU  to—^ohm  demand  for,  proper— when  laches  toiU 
not  deprive  party  of  right  to. 

The  object  of  a  bill  of  particulars  is  to  enable  a  party  to  know  with 
reasonable  certainty  the  nature,  character,  and  extent  of  the  claim 
made  by  his  adversary,  and  substantially  the  time  when  it  ac- 
crued, so  as  to  enable  an  intelligent  person  to  make  preparation 
for  the  trial  of  the  same. 

Matthews  «.  Hubbard  (47  N.  T.  428)  followed. 

Where  in  an  action  for  board  and  attendance  the  defendant  alleges. 
payment,  the  plaintiif  is  entitled,  upon  a  demand,  to  a  bill  of 
particalars  of  the  items,  amounts,  and  date  of  such  payments,  and 
an  order  setting  aside  a  demand  therefor  made  by  him  is  un-^ 
authorized. 

Witkowski  e.  Paramore  (98  N.  T,  467);  Barkley  v.  The  RensseU 
and  Saratoga  R  R.  Co.  (27  Hun,  616)  followed. 
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Where  an  amended  answer  Betting  forth  a  defence  of  payment  was 
serred  on  January  dOth  and  the  case  was  on  the  calendar  on  three 
Bubflequent  circuits,  and  finally  on  Octobor  20th  set  down  for 
trial  on  NoYember  6th  following,  and  on  October  21st,  one  day 
after  it  was  so  set  down,  the  plaintiff  demanded  a  bill  of  particu- 
lars setting  forth  the  items,  amounts,  and  dates  of  all  payments 
alleged  to  have  been  made, — EM,  that  the  plaintiff  had  not  lost 
her  right  to  such  bill  of  particulars  by  laches;  that  the  affidavit 
in  support  of  the  demand  for  a  bill  of  particulars  being  suffi- 
cient and  there  being  no  CTidenoe  of  any  vexatious  delay,  the 
demand  should  stand  and  an  order  Betting  it  aside  should  be 
reversed. 

Masterson  v.  The  Mayor,  (4  JIT.  F.  Giv.  Pro.  317);  Vandersee  o.  Hal- 
lenbeck  (14  If.  T.  8t.  Bq>.  447);  DeCarillo  «.  DeOariUo  (53 
Hun,  351)  distinguished. 

(Decided  FOruary  4,  1891). 

Appeal  by  the  plaintiff  from  an  order  of  the  special  term 
•setting  aside  a  demand  made  by  her  for  a  bill  of  particalars 
of  the  items,  amounts,  and  dates  of  any  and  all  payments 
alleged  to  have  been  made  to  the  plaintiff  on  aoconnt  of  the 
claims  set  forth  in  the  complaint 

This  action  was  brought  to  recover  for  board,  care,  and 
attendance  alleged  to  have  been  furnished  by  the  plaintiff  to 
Elector  Bixby,  who  it  was  asserted  was  the  wife  of  the  de- 
fendant's decedent,  George  Bixby,  and  for  whose  support 
and  maintenance  it  was  claimed  the  defendant's  intestate 
was  liable.  Issue  was  joined  by  the  service  of  an  amended 
answer  on  January  20,  1890,  and  thereafter  the  case  was 
-duly  noticed  for  trial  by  both  parties  and  appeared  upon  the 
^neral  calendar  at  three  circuits,  but  on  each  occasion  was 
postponed  and  finally  by  consent  of  parties  on  October  20, 
1890,  was  set  down  for  trial  on  the  6tli  of  November ;  on  the 
-day  after  the  making  of  this  stipulation,  October  21,  1890, 
the  plaintiff  served  a  demand  for  a  bill  of  particulars  and 
that  demand  was  set  aside  by  the  order  now  appealed  from* 

Jesse  Stiles,  for  plaintiff  appellant. 

J.  W.  Houghton,  for  defendants  respondents. 
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Mayham,  J. — ^The  Code  of  Civil  Procedure  relieves  a 
party  in  the  first  instance  in  a  pleading  from  a  setting  forth 
the  items  of  an  account  therein  alleged  {fiode^  §  581).  Bat 
the  same  section  provides,  upon  a  written  demand,  for  the 
delivery  of  a  copy  of  the  account,  and  concludes  with  this 
general  provision : 

^'The  court  may  in  any  case  direct  a  bill  of  particulars  of 
the  claim  of  either  party  to  be  delivered  to  the  adverse  party," 

The  affidavit  of  the  plaintiff  discloses  her  entire  ignorance 
of  there  payments  in  the  defendant's  answer  alleged,, 
and  shows  that  she  will  not  be  able  to  prepare  to  meet  the 
same  on  the  trial  unless  famished  with  a  statement  of  the 
sums,  items,  dates,  and  amounts  constituting  the  alleged 
payment  and  satisfaction  set  up  in  the  answer. 

If  payments  haye  been  made,  in  settlement  and  satisfac- 
tion of  plaintiff's  claim,  they  must  have  been  made  at  times 
and  in  amounts  capable  of  statement  with  approximate  ac- 
curacy. , 

The  object  of  a  bill  of  particulars  is  to  enable  a  party  ta 
know  with  reasonable  certainty  the  nature,  character,  and 
extent  of  the  claim  made  by  his  adversary,  and  substantially 
the  time  when  it  accrued,  so  as  to  enable  an  intelligent 
person  to  make  preparation  for  the  trial  of  the  same.  In 
Matthews  v.  Hubbard  (47  N.  T.  428),  Judge  Kapallo^ 
in  discussing  this  question,  says :  ^^  The  office  of  a  bill  of 
particulars  is  to  apprise  the  defendant  (party)  of  the  items 
which  he  intends  to  prove  upon  the  trial." 

Cleariy  the  defendants  could  not  on  the  trial  establish 
their  defence  of  payment  by  proof  as  general  as  the  allega- 
tion in  the  answer. 

They  would  be  required  to  establish  payment  by  proof 
of  particular  amounts  aggregating  an  amount  equal  to  the 
amount  of  indebtedness  established  by  the  plaintiff,  and  it 
would  seem  to  be  no  hardship  to  apprise  the  plaintiff  of  the 
same  by  a  bill  of  particulars. 

In  Witkowski  u  Paramore  (93  N.  T.  467)  the  plain- 
tiff  in  his  complaint  claimed  to  recover  for  moneys  collected 
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by  the  defendant  for  him,  which  he  failed  to  torn  over. 
The  answer  set  np  in  a  general  way  set-off  against  plaintiff's 
assignor  for  moneys  loaned  and  adyanoed,  and  laid  out  by 
the  defendant  at  the  request  and  for  the  benefit  of  plaintiff's 
assignor,  and  the  court  says : 

^^  This  was  a  proper  case  for  requiring  the  defendant  to 
furnish  particulars  of  his  claim.  *  *  '  To  meet  this  defence 
the  plaintiff  was  entitled  to  be  informed  of  the  particulars 
of  the  alleged  loan  and  advances  in  consideration  of  which, 
as  alleged,  the  transfer  was  made. 

^^  The  order  for  particulars  required  the  defendants  to 
state  the  times,  or  time,  and  the  amounts  of  the  several  ad- 
vances, whether  made  by  check  or  otherwise,  and  whether 
made  to  Lichtenheim  in  person,  and  if  not,  to  whom,  and 
by  what  member  of  defendant's  firm." 

And  the  court  held  that  such  particulars  did  not  call  for 
any  disclosure  beyond  what  may  be  fairly  required  to  enable 
the  plaintiff  to  prepare  to  meet  the  defence. 

In  Barkl^  v.  The  Rensselaer  &  Saratoga  R.  R.  Co.  (27 
JBtmj  516)  it  was  held  in  this  department  that  section  531 
of  the  Code  of  Civil  Procedure  does  not  limit  the  right  to 
demand  a  bill  of  particulars  to  a  cause  of  action  upon  an  ac- 
count stated,  and  that  the  word  account  as  used  in  that  sec- 
tion applies  to  almost  every  claim  or  contract  which  con- 
sists of  several  items,  and  the  court  in  pronouncing  its  unan- 
imous decision  uses  this  language : 

^^  The  complaint  alleges  the  delivery  of  wood  from  time 
to  time  and  payments  by  the  defendant  on  account  thereof 
rom  time  to  time.  The  defendant  demands  the  items  of 
the  account.  We  see  no  reason  for  limiting  the  right  to 
make  such  demand,  to  the  case  of  an  account  stated.  .  .  . 

^^  In  ordinary  language  the  word  account  is  applied  to 
almost  every  claim  on  contract  which  consists  of  several 
items,  and  there  is  no  necessity  for  giving  any  limited 
meaning  to  the  word  as  it  is  used  in  section  531  of  the  Code 
of  Civil  Procedure. 
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*^Ko  barm  can  arise  to  the  plaintiff.  He  need  only 
Bsrve  a  copy  of  those  accounts  as  he  deems  sufScient.  .  .  . 

*^  It  was  very  unnecessary  for  the  plaintiff  to  make  a 
motion  to  set  aside  the  demand  and  we  are  not  willing  to 
say  that  snch  a  motion  can  ever  be  proper. 

**  If  the  plaintiff  is  without  the  means  of  giving  partic- 
ulars he  can  make  that  as  an  excuse,  when  a  motion  should 
be  made  for  a  further  account,  after  he  should  have  made 
and  served  the  best  in  his  power." 

On  these  reasons  the  order  setting  aside  the  demand  for 
a  bill  of  particulars  was  reversed. 

It  is  true  that  in  that  case,  the  motion  was  made  by 
plaintiff  to  set  aside  the  defendant's  demand.  But  there  can 
be  no  difference  in  principle,  as  section  531  of  the  Code  of 
Civil  Procedure  allows  either  party  to  make  the  demand  for 
a  bill  of  particulars. 

We  are  therefore  of  the  opinion  that  this  was  a  proper 
case  for  furnishing  a  bill  of  particular  upon  a  demand,  and 
unless  the  plaintiff  has  lost  her  right  to  the  same  by  laches, 
the  order  setting  aside  the  demand  should  be  reversed. 

But  it  is  insisted  that  the  plaintiff  had  forfeited  her 
right  to  a  bill  of  particulars  by  her  delay  in  making  the  de. 
mand,  and  reliance  is  made  in  support  of  that  position  upon 
Masterson  v.  Mayor  (4  Oiv.  Pro.  317),  Vanderzee  v.  Hallen- 
beck  (14  iT.  T.  State  Rep.  449),  and  De  Carrillo  ^).  De  Car- 
rillo  (53  J7tm,  351 ;  25  N.  T.  State  Hep.  423), 

In  the  first  of  these  cases  a  motion  was  made  for  a  bill 
of  particulars  after  the  cause  was  at  issue  and  on  day  calen- 
dar for  trial,  and  the  proof  on  the  motion  shows  that  the 
defendant  had  the  plaintiff's  deposition  taken  before  issue 
joined,  in  which  the  items  and  dates  of  the  plaintiff's  claim 
fully  appeared,  and  the  court  denied  the  motion  on  the 
ground  that  the  information  was  not  necessary,  and  that  the 
defendant  having  waited  until  the  eve  of  the  trial  should 
not  be  permitted  thus  to  embarrass  and  delay  the  plaintiff. 

In  Vanderzee  v.  Hallenbeck  (14  JT.  T.  State  Rep.  447), 
it  was  held  that  the  order  for  a  bill  of  particulars  rested  in 
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the  discretion  of  the  court,  which,  however,  was  subject  to- 
review  on  appeal,  and  the  delay  in  moving  for  a  bill  of  par-- 
ticnlars  is  a  proper  subject  for  consideration  in  the  exercise 
of  that  discretion. 

In  De  Oarrillo  t;.  De  Oarrillo  (63  Bun,  359 ;  25  JT.  T. 
S^cUe  Rep.  423)  the  court  says  tliat  ^^  ordinarily  where  a 
motion  is  sustained  by  the  affidavit  of  the  party  stating  his 
inability  to  meet  the  charges  without  more  particular  de- 
scription or  statement  of  facts  attending  it,  a  bill  of  partic^ 
ulars  will  be  ordered." 

In  this  case  the  motion  was  denied  on  the  ground  that 
the  affidavit  was  not  made  by  the  party,  but  by  bis  attorney, 
and  did  not  show  that  the  defendant  was  ignorant  of  the 
nature  of  the  charges,  and  that  as  issues  were  to  be  found 
by  the  court,  care  would  be  taken  to  so  frame  them  as  to 
fully  apprise  the  defendant  of  the  particulars,  and  afford 
him  a  complete  opportunity  to  meet  them  by  proof. 

The  motion  in  this  case  was  not  denied  on  the  ground 
of  laches  in  moving. 

The  interval  between  the  service  of  the  amended  answer 
and  the  demand  in  this  case  is  from  January  to  October, 
and  longer  than  would  seem  to  be  necessary,  but  as  the  affi- 
davit, in  support  of  the  demand  and  bill  of  particulars, 
seems  sufficient,  and  there  is  no  evidence  of  any  vexatious 
delay,  we  think  the  demand  should  stand,  and  the  order 
setting  it  aside  should  be  reversed. 

Order  reversed,  and  motion  denied,  with  ten  dollar& 
eosts  of  this  appeal  and  printing  disbursements. 

Learned,  P. J.,  and  LAinx>iir,  J*,  concurred. 
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OWENS,  Respohdent  v.  R.  HUDNUT S  PHARMACY, 

AppsLLAirr. 

SuFBXinB    OOTJBT,     FiBBT    DsPABTBfENT    GbNSBAL     TsBM; 

Dboembbb,  1890. 
§§  500,  637. 

FUadmg^-^km  notfrwohm^^hm  fnation  to  iMke  cut  (ufHwflaui 
should  le  denied. 

An  aiiBwer  denying  each  and  every  allegation  in  the  complaint  not 
therein  specifically  admitted  or  denied,  is  authorized  in  form  and 
should  not  be  stricken  out  as  f riYolous,  nor  can  it  be  stricken  out 
as  irrelevant  and  redundant. 

There  is  no  such  practice  as  the  striking  out  of  an  answer  or  part  of 
an  answer  as  frivolous,  but  it  seems  if  an  entire  pleading  is  frivo* 
lous  the  party  agrieved  may  move  for  judgment  thereupon. 

M  M9fiw  that  any  authorized  form  of  denial  cannot  be  stricken  out  as 
frivolous,  irrelevant,  or  redundant,  although  it  may  sometimes 
be  equivalent  to  an  admission. 

{Decided  DeeemJber  29,  1890.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  striking  out  as  frivolous,  irrele- 
vant, and  redundant  so  mnch  of  the  defendant's  answer  aa 
'^denies  each  and  every  allegation  in  the  complaint  not 
herein  specifically  admitted  or  denied." 

Jaodb  F.  Miller  J  for  defendant  appellant. 

A.  J.  Moare^  for  plaintiff  respondent. 

Babbett,  J. — ^The  mle  is  now  well  settled  that  an  answer 
denying  each  and  every  allegation  in  the  complaint,  not 
herein  specifically  admitted  or  denied,  is  aathorized  in  form 
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and  should  not  be  stricken  out  as  frivolous  (Calhoun  v, 
Hallen,  25  Suny  155).  Indeed^  there  is  no  such  practice  as 
the  striking  out  of  an  answer,  or  part  of  an  answer,  as  frivo- 
lous. If  the  entire  pleading  is  frivolous,  the  party  aggrieved 
may  move  for  judgment  thereupon  {Codey  §  537),  and  such 
is  die  only  proper  practice.  Here,  however,  the  denial  was 
stricken  out  as  irrelevant  and  redundant  as  well  as  f riTolous. 
It  was  clearly  relevant  even  if  the  form  were  unauthorized, 
and  it  could  not,  therefore,  be  stricken  out  as  irrelevant,  still 
less  as  redundant.  An  unauthorized  form  of  denial  may 
sometimes  be  equivalent  to  an  admission,  but  even  then  it 
cannot  be  stricken  out  as  frivolous,  irrelevant,  or  redundant. 
But  the  present  denial  was  correct,  even  in  form,  within 
the  rules  laid  down  in  Allis  v.  Leonard  (46  i\r.  Y,  688 ; 
more  fully,  22  Alb.  Law  Jour.  28) ;  Clark  ^.  Dillon  (97 
JT.  F.  377);  Griffin  v.  Long  Island  R.  R.  Co.  (101  Id., 
:848;  I  N.  Y.  St.  Rep.  56).  What  was  previously  ad- 
emitted  was  clear  enough,  so  was  what  was  ignored ;  and 
iience,  as  was  said  in  Griffin  v.  Long  Island  R.  R.  Co.  {supra^ 
*^^  there  was  no  doubt  or  confusion  as  to  the  application  of 
this  general  denial." 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Yak  BBUirr,  P J.,  and  Babtlett,  3.^  concurred. 
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QITIGE,  Appellant,  v*  LETOH,  Kbspondsnt. 

Stjpbxmx  Cottbt,  Fifth  Depabtmbnt;  Januabt,  1891. 

§§  399,  400,  2888. 

LimdtaUon  to  adian — When  i$tua7iee  of  proeet$  in  juiHe^i  court  $ane$ 
cauae  of  action  from  bar  of. 

In  order  to  show  in  an  action  in  a  joatioe's  court  that  the  summons 
therein  was  deliyered  to  an  officer  authorized  to  serve  the  same 
within  the  city  or  town  wherein  the  person  to  be  served  resides, 
before  the  bar  of  the  statute  of  limitations  attached  for  the  pur- 
pose of  saving  the  cause  of  action  from  such  bar,  where  the  ac- 
tion was  not  actually  commenced  until  after  the  time  limited 
for  bringing  it  expired,  it  must  be  shown  that  the  defendant 
resided  within  the  city  or  town  to  an  officer  of  which  the  sum« 
mons  was  delivered  for  service. 

iDeeided  January  28,  1891.) 

Appeal  by  the  plaintiff  from  a  judgment  of  the  county 
court  of  Oayuga  county  reversing  a  judgment  rendered  in 
his  favor  in  a  justice's  court. 

The  facts  are  stated  in  the  opinion. 

B.  F.  BiAer^  for  plaintiff  appellant 

«/.  BoBeeranSj  for  defendant  respondent 

DwiGHTy  P.J. — ^The  action  was  on  a  contract  of  the  de- 
fendant, a  married  woman,  endorsed  on  a  promissory  note 
of  her  husband  in  the  following  words : 

^For  value  received  I  promise  to  and  do  charge  my 
separate  estate  with  the  payment  of  the  within  note. 

"(Signed)  KosA  0.  Lbioh,'*    , 
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The  note  was  dated  July  11,  1883,  and  was  payable  in 
six  months. 

The  defendant  pleaded  the  statute  of  limitations  and 
want  of  demand  and  notice  to  charge  an  endorser.  The 
latter  defence  raised  the  question  whether  the  contract  was 
that  of  an  endorser  or  of  a  guarantor.  The  justice  held  the 
contract  a  guarranty  and  overruled  both  defences.  The 
county  court  reversed  the  judgment  of  the  justice,  on  tlie 
ground  that  the  contract  of  the  defendant  was  that  of  an 
endorser  merely  and  for  want  of  demand  and  notice.  We 
do  not  discuss  that  question  because  we  find  the  action 
barred  by  the  statute  of  limitations. 

The  note  fell  due  January  14,  1884.  A  summons  was 
first  issued  in  this  action  by  a  justice  of  the  peace  of  the 
town  of  Locke,  in  Cayuga  county,  and  delivered  to  a  con- 
stable of  the  same  town  on  the  6th  day  of  January,  1890, 
returnable  on  the  18th  day  of  the  same  month.  It  was  re- 
turned  on  the  day  of  its  issue  not  served  by  reason  of  the^ 
defendant's  not  being  found  in  the  county.  Whereupon  a 
second  and  third  summons  were  snccessively  issued  in  at- 
tempted compliance  with  section  2883  of  the  Code  of  Civil 
Procedure,  and  the  third  summons  was  finally  served  upon 
the  defendant  on  the  31st  day  of  January,  1890. 

The  plaintiff  made  these  facts  to  appear  on  the  trial  by 
the  introduction  in  evidence  of  the  several  summonses  with 
their  returns.  No  evidence  was  given  of  the  residence  of 
the  defendant  at  any  time.  The  question  is  whether,  upon 
these  facts,  the  action  was  shown  to  have  been  commenced 
within  six  years  from  the  14th  day  of  January,  1884.  Cer> 
tainly  not,  unless  the  "attempt  to  commence"  the  action, 
by  the  issuance  of  a  summons  on  the  6th  day  of  January^ 
1890,  was  "equivalent  to  the  commencement  thereof'^ 
within  the  provisions  of  sections  399  and  400  of  the  Code 
of  Civil  Procedure.  The  former  of  those  sections  pre- 
scribes  the  cases  wherein  a  similar  attempt  to  commence  an 
action  in  a  court  of  record  is  equivalent  to  its  commence- 
ment within  the  meaning  of  the  statute  of  limitations^ 
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Section  400  applies  the  provisions  of  section  399  (with  a 
single  exception  not  material  here)  to  an  attempt  to  com 
mence  an  action  in  a  court  not  of  record ;  but  only  in  a 
case  ^^  where  the  summons  is  deliTered  to  an  officer  author- 
ized to  serve  the  same  within  the  city  or  town  wherem  the 
person  (to  he  served)  reddes.^^ 

Section  2883  provides  for  the  extension  of  the  time 
within  which  actual  service  may  be  made,  by  the  issuance 
of  a  second,  and,  if  necessary,  a  third  summons,  which  shall 
^'  relate  back  to  the  time  when  the  first  summons  was  issued  ;" 
and  it  provides  that, "  with  respect  to  all  proceedings  before 
actual  service^  the  service  tliereof  {i.e.j  of  the  last  summons 
issued)  has  the  same  effect  as  if  the  first  summons  had  been 
4seusonably  served."  It  is  apparent,  therefore,  that  the 
•effect  of  the  service  of  the  third  summons  in  this  case,  as 
well  as  of  all  proceedings  for  the  commencement  of  this  ac- 
tion, depended  upon  whether  the  first  summons  was  duly 
issued  in  compliance  with  the  provisions  of  section  400 
(supra.)  If  not,  the  attempt  to  commence  the  action  within 
the  time  limited  by  statute  was  not  equivalent  to  commence- 
ment thereof,  and  the  action  was  not  commenced  until  the 
30th  day  of  January,  1890.  There  is  nothing  in  this  case 
to  show  where  the  defendant  resided,  and  consequently  it 
-does  not  appear  that  the  summons  was  "  delivered  to  an  of- 
ficer authorized  to  serve  the  same  in  the  city  or  town 
wherein^'  she  resided.  The  defence  of  the  statute  of  limi- 
tations seems  to  have  been  established. 

The  judgment  of  the  county  court  must  be  affirmed. 

Maoombsb  and  Goblbtt,  JJ.,  concurred. 


150  CIVIL  PROCEDURE  REPORTS. 


Flatow  «.  Yon  Bremaen. 


FLATOW,  Appellaht,  v.  VON  BREMSEN,  Rbspohdeht. 

N.  Y.  OouBT  OF  Common  Plbab,  GianERAL  Term  ;  Febbu* 

ABY,  1891. 

§  3191. 

Appeal  fiwn  whatjtndl  judgment  entered  an  interloeutory  judgmmt  Uei. 
to  court  of  common  pleas  J¥om  eUy  court. 

Where  on  appeal  to  the  general  term  of  the  city  court  of  New  York 
from  an  interlocutory  Judgment  of  the  special  term,  ovemiling^ 
a  demurrer  to  the  complaint,  the  judgment  appealed  from  is  re- 
▼ersed  with  leave  to  the  plaintiff  to  serre  an  amended  complaint 
on  payment  of  costs  and  he  fails  to  do  so,  the  final  judgment  ta 
be  thereupon  entered  is  the  final  judgment  of  the  general  term. 
The  judgment  entered  upon  an  application  to  the  special  term  ia 
irregular  and  improper,  and  an  appeal  will  not  lie  therefrom  to 
the  court  of  common  pleas  nor  will  an  appeal  lie  from  the  order 
of  the  general  term  reversing  the  interlocutory  judgment  of  the 
special  term. 

(Decided  February  2,  1891.) 

Appeal  by  the  plaintifi  from  a  judgment  entered  apon 
the  reversal  by  the  general  term  of  the  citj  conrt  of  New 
York  of  an  interlocutory  judgment  of  its  special  term  sna^ 
taining  a  demurrer  to  the  complaint. 

The  facts  are  stated  in  the  opinion. 

John  P.  Schudhnum^  for  plaintiff  appellant. 

Oeorge  W.  Stephens  {Foster  <6  Stephmsy  attomeys)^ 
for  defendant  respondent. 

Pes  Curiam  (Allen,  P.J.,  Bisohoff  and  Prior,  JJ). — 
The  action  was  commenced  in  the  city  conrt  of  New 
York  to  recover  damages  for  alleged  slander.  The  defend* 
ant  demurred  to  the  complaint    The  demurrer  was  over* 
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ruled  at  the  special  term^  and  an  interlocutory  judgment 
entered  acoordiuglj.  From  this  judgment  an  appeal  was 
taken  by  the  defendant  to  the  general  term  of  the  city  court, 
where  it  was  reversed,  and  an  interlocutory  judgment 
ordered  that  the  complaint  be  dismissed,  with  costs  to  de- 
fendant, unless  within  six  days  from  the  service  of  a  copy 
of  the  interlocutory  judgment  plaintiff  should  pay  to  the 
defendant  the  costs  of  the  demurrer  and  of  the  appeal,  and 
amend  his  complaint.  On  this  decision  of  the  general  term 
an  interlocutory  judgment,  in  proper  form,  was  entered. 
The  order  of  the  general  term  also  provided  that,  in  case 
the  plaintiff  should  not  amend  his  complaint  and  pay  the 
costs  as  provided,  final  judgment  should  be  entered  against 
him  dismissing  the  complaint.  Thereafter,  on  proof  of 
plaintiff's  failure  to  avail  himself  of  the  leave  gi'an  ted  by  the 
interlocutory  judgment,  the  defendant  applied  to  the  special 
term  of  the  city  court  for  an  order  for  judgment,  which  was 
granted,  and  fin^  judgment  was  then  entered  in  pursuance 
of  said  order  of  the  special  term  of  the  said  court.  This 
was  an  improper  judgment.  The  final  judgment  which  the 
plaintiff  was  entitled  to,  and  which  he  should  have  entered, 
was  the  final  judgment  of  the  general  term.  The  judgment 
appealed  from  thus  entered  upon  the  order  of  the  special 
term  is  not  appealable  directly  to  this  court.  It  is  hardly 
necessary  to  say  that  no  appeal  from  the  order  of  the  general 
term  to  this  court,  under  section  3191  of  the  Code  of  Civil 
Procedure,  is  authorized.  It  was  plainly  the  duty  of  the 
appellant  when  he  sought  to  appeal  to  this  court  after  he 
found  that  an  incorrect  final  judgment  had  been  entered,  in 
pursuance  of  the  decision  of  the  general  term,  to  apply  to 
the  court  and  have  a  correct  final  judgment  entered,  from 
which  he  could  appeal.  His  right  of  appeal,  however,  ia 
not  cut  off  by  his  failure  to  do  so.  He  can  apply  to  have  a 
correct  judgment  entered,  and,  when  that  has  been  done,  he 
can  appeal  from  it  to  this  court.  His  present  appeal,  how- 
ever, must  be  dismissed,  with  $10  costs. 
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Adams  v.  Lamson  Oonaolidated  Store  Bervice  Co. 


ADAMS,  Respondent,  v.  THE  LAMSON  CONSOLL 
DATED  STORE  SERVICE  CO.,  Appellant. 

SuPBEMS  CoiTBT,  Thibi)  Depabtment,  Genebal  Tebm  , 
Febbuaby,  1891, 

§  1775. 

Pleading — when  dbeenee  of  dUegcUion  of  inearparatian  not  grmmd  qf 

dtmurrtr, 

A  demurrer  to  a  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  cannot  be  sustained  be- 
cause it  is  not  alleged  that  the  defendant  is  a  corporation  where 
the  fact  that  it  is  a  corporation  does  not  appear  on  the  face  of 
the  pleading,  although  the  fact  that  it  is  such  is  inferable  from 
its  name. 

R  eeeme  the  allegation  that  a  defendant  is  a  corporation  is  no  part  of 
the  cause  of  action,  but  simply  related  to  the  character  and  capa- 
city of  the  defendant,  and  therefore  the  absence  of  such  an  allega- 
tion is  not  ground  of  demurrer  for  insufficiency. 

Pox  «.  Erie  Preserving  Company  (98  N.  T.  54)  followed. 

A  demurrer  to  a  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  show  that  the  court  has  jurisdiction  of  the  defend- 
ant or  of  the  subject  of  the  action,  cannot  be  sustained  where 
the  absence  of  jurisdiction  does  not  appear  from  the  complaint. 

(Decided  Februcm/  ^  1891.) 

Appeal  by  the  defendant  from  an  interlocntory  jndg. 
ment  of  the  Albany  connty  special  term  overniling  a  d&> 
mnrrer  to  the  complaint. 

The  facts  are  stated  in  the  opinion. 

George  J.  Cwnfidd  (  Wihner  <&  Camfidd^  attorneys))  for 
defendant  appellant. 


VOL.  XX.  158 

iidamB  «.  Lamson  ConaolidAted  Store  Sendee  Co. 

Norton  Chase  {Chase  <b  Delehwaty^  attorneys),  for 
plaintiff  respondent. 

Leabned,  P.J. — ^Tliis  is  an  appeal  from  an  interlocntory 
judgment  overruling  demurrer  to  plaintiff's  complaint. 
The  action  is  brought  to  recover  damages  for  false  impris- 
onment of  the  plaintiff  caused  by  defendant  in  the  state  of 
Massachusetts.  The  complaint  contains  no  distinct  aver- 
ment that  the  defendant  is  a  corporation,  nor  does  it  contain 
any  averment  as  to  plaintiff's  present  residence.  The 
grounds  of  demurrer  are  stated  to  be  (1)  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
^2)  that  it  does  not  state  facts  sufficient  to  show  that  the 
court  has  jurisdiction  of  the  defendant,  or  of  the  subject  of 
the  action.  The  demurrer  is  based  on  section  1775  of  the 
Code,  which  states  what  must  be  averred  in  the  complaint 
in  an  action  by  or  against  a  corporation  ;  but  the  difficulty 
is  that  the  defendant  requires  us  to  assume  that  it  is  a  cor« 
poration.  Now,  although  we  may  naturally  suppose  from 
the  name  of  the  defendant  that  it  probably  is  a  corporation, 
atill  there  is  no  allegation  to  that  effect  in  the  complaint. 
The  defendant  may  be  a  partnership  or  a  joint-stock  associa- 
tion. True,  if  that  were  the  case,  the  plaintiff's  action 
might  have  been  improperly  brought  But  that  is  not  the 
question  here.  All  we  have  to  decide  is  whether  the  com- 
plaint is  demurrable.  In  Fox  v.  Erie  Preserving  Co.  (98 
N.  Y.  54)  an  action  had  been  commenced  in  justice  court, 
and  in  the  complaint  in  that  court  there  was  no  allegation 
that  defendant  was  a  corporation.  The  cause  was  removed 
to  the  supreme  court  after  plea  of  title ;  and  in  the  com- 
plaint in  that  court  an  allegation  was  inserted  that  defend- 
ant was  a  corporation.  A  motion  was  made  to  strike  this 
allegation  out,  under  section  2967.  The  court  of  appeals 
held  it  ought  not  to  be  stricken  out,  saying :  '^  The  allega- 
tion that  the  defendant  is  a  corporation  is  no  part  of  the 
^use  of  action,  but  simply  relates  to  the  character  and  ca- 
pacity of  the  defendant."    If  this  be  correct,  demurrer 
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oonld  not  be  aoatained  in  this  present  case  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  ;  for,  if  the  allegation  that  the  defend- 
ant is  a  corporation  is  no  part  of  the  cause  of  action,  then 
the  absence  of  that  all^ation  cannot  be  ground  of  a  demur- 
rer for  insufficiency.  In  harmony  with  this  is  a  dictum  in 
Society  v.  Foote  (5  Jf.  Y.  Supp.  236),  and  the  decision  in 
Bank  v.  Corbett  (10  Alh.  N.  C.  86).  In  Furniture  Co.  v. 
Grumme  (10  OivU  Proc.  JS.  176),  the  complaint  alleged 
that  plaintiff  was  a  corporation,  but  did  not  allege  whether 
it  was  foreign  or  domestic  The  court  held  the  complaint 
good  on  demurrer,  referring  to  the  rule  as  being  the  same 
under  the  former  Code  (Bank  v.  Donnell,  40  N.  T.  410. 
See  also  Rothchild  u  Railway  Co.,  10  iT.  Y.  Supp.  36). 
We  have  not  overlooked  the  decisions  cited  by  the  defend- 
ant holding  a  different  rule.  It  is  not  necessary  to  cite  or 
comment  on  them.  As  to  the  point  of  the  demurrer  that 
the  court  has  not  jurisdiction  of  the  subject,  or  of  the  per- 
sou  of  the  defendant,  we  do  not  see  that  this  appears  by  the 
complaint.  Facts  may  perhaps  appear  on  the  trial  which 
will  show  a  want  of  jurisdiction.  We  understand  that  the 
defendant  relies  on  section  1780  of  the  Code.  It  may  be 
also  that  the  defendant,  under  section  546,  may  require  the 
complaint  to  state  the  corporate  existence  of  defendant  (if 
defendant  be  a  corporation)  more  fully.  We  have,  however,^ 
only  to  pass  on  the  question  of  the  demurrer.  Judgment 
affirmed,  with  costs,  with  leave  to  defendant,  in  20  days 
after  notice  of  judgment,  on  payment  of  costs  below  and 
of  this  court,  to  withdraw  demurrer,  and  answer  over. 

Landon  and  Mathah,  JJ.,  concurred. 
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WOOD,  Bbspondbmt,  v.  OLEDHILL,  Appbllant. 

BuPBIQiB    OOUBT)    FiBBT     DEPARTMENT,    GeKEEAL     TeBK  ;: 

Deoembbb,  1890. 
§  531. 

BSl  cf  partieulan^when  required  in  action  for  alienaUnff  w\f6U  affeo^ 

tianB. 

Where  in  an  action  to  recoyer  damages  for  the  alienation  of  the  af- 
fections of  the  plaintifTs  wife,  by  means  of  ''gifts,  presents, 
promises,  threats,  and  seductive  arts  and  wiles,'*  the  defendant 
makes  an  affidavit  denying  the  charges  generally  and  declaring- 
that  he  does  not  know  and  cannot  surmise  what  in  particular  the 
plaintiff  intends  to  charge  him  with,  a  bill  of  particulars  should 
be  ordered  particularizing  the  gifts,  presents,  promises,  threats, 
and  seductive  arts  and  wiles  by  which  it  is  claimed  that  the 
wife's  affections  were  alienated,  together  with  the  times  when 
and  places  where  these  means  were  employed. 

niton  e.  Beecher  (59  N.  Y.  176) ;  Stiebling  «.  Lockhaus  (21  Bun,  457> 
followed. 

(Decided  December  29,  1890.) 

Appeal  by  the  defendant  from  an  order  of  the  Ke\r 
York  connty  special  term  denying  a  motion  made  by  hin^ 
for  a  bill  of  particolars,  of  the  plaintiffs  claim. 

The  facts  are  stated  in  the  opinion. 

DeLa/ncy  Nicdll^  for  defendant  appellant 

William  H.  Hewaen  {Purdy  <b  McLcmghUn^  attomeysy 
for  plaintifE  respondent. 

Bajuuett,  J. — ^This  is  an  action  for  criminal  conversa-^ 
tion.  The  plaintiff  originally  pleaded  specific  acts  of  adaU 
tery.    Since  then  he  has  amended  his  complaint,  omitting; 


156  CIVIL  PROCEDURE  REPORTS. 

Wood  V.  GledhilL 

the  specific  charge  of  adultery,  and  simply  alleging  that  the 
•defendant  has  alienated  his  wife's  affections  by  means  of 
^^  gifts,  presents,  promises,  threats,  and  seductive  and  deceit- 
ful arts  and  wiles."  Upon  this  the  defendant  moved  for  a 
bill  of  particulars.  The  motion  was  founded  upon  the  de- 
fendant's affidavit  denying  the  charges  generally,  and  de- 
claring that  he  does  not  know  and  cannot  surmise  what  in 
particular  the  plaintiff  intends  to  charge  him  with.  Upon 
this  state  of  facts  the  motion  should  have  been  granted.  It 
was  no  answer  to  say,  as  the  plaintiff  did  in  his  affidavit, 
that  all  the  particulars  were  more  intimately  within  the 
knowledge  of  the  defendant  than  they  were  within  that  of 
the  plaintiff.  This  argument  proceeds  upon  the  assumption 
of  the  defendant's  guilt,  which  is  denied,  and,  so  far,  un- 
proved. The  defendant  has  a  right  to  know  what  specific 
matter  he  will  be  called  upon  to  meet.  It  will  not  do  for 
the  plaintiff  to  say  to  him,  ^' You  have  alienated  my  wife's 
affections,  and  you  know  how."  He  is  entitled  to  know 
what  acts  or  doings  of  his  the  plaintiff  charges  caused  the 
^ienation.  It  is  a  plain  case  for  a  bill  of  particulars,  within 
the  principles  enunciated  in  Tilton  v.  Beecher  (59  IT.  Y. 
176),  Stiebling  v.  Lockhaus  (21  Ilun^  457),  and  many 
other  cases.  The  order  should  be,  therefore,  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted  so  far 
■as  to  require  the  plaintiff  to  particularize  the  '^  gifts,  presents, 
promises,  threats,  and  artful  and  seductive  wiles,"  by  which 
it  is  claimed  that  his  wife's  affections  were  alienated,  to- 
gether with  the  times  when  and  places  where  these  means 
were  employed. 

Van  Bbuxtt,  P.J.,  and  Babtlett,  J.^  concurred. 
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Splless  V,  Meyer. 


SPLIESS,  RE8Poin)ENT,  v.  MEYEB,    Implbaded,  irra^ 
AppELLAirrs. 

BUFBBKB     CoXJSTy    FiBST    DePABTMENT,    GeNBBAL     TeBIC^ 

Januabt,  1891. 

§§  484, 1538,  1539, 1543, 1546. 

PartieB  to  action — uiho  proper  in  action  for  partiHon. 

Ill  an  action  for  the  partition  of  real  property  one  who  claims  to  be 
entitled  to  dower  therein  is  a  proper  party  defendant  notwith- 
standing the  claim  made  by  her  is  denied  in  the  complaint. 

Claims  arising  out  of  transactioDS  connected  with  the  same  subject 
of  action  may  not  be  united  in  the  same  action  whether  they  be 
legal  or  equitable  or  both. 

Adverse  claims  of  title  or  interest  in  property  may  be  tried  in  an 
action  to  partition  it,  and  the  interlocutory  judgment  entered 
therein  should  declare  the  share,  right,  or  interest  of  each  party 
to  the  action  so  far  as  the  same  was  ascertained,  and  it  must  de- 
termine the  rights  of  the  parties  therein ;  and  for  this  determina- 
tion one  who  claims  dower  in  the  property  is  a  necessary  party, 
and  such  determination  should  not -be  made  without  affording 
her  an  opportunity  to  be  heard. 

(Decided  January  13,  1891). 

Appeal  by  the  defendant  Bertha  Meyer  from  an  inter- 
locntory  judgment  overruling  her  demurrer  to  the  complaint. 

The  facts  are  stated  in  the  opinion. 

Antonio  Knauth  {Briesen  (k  Kncmthy  attorneys),  for 
defendant  appellant. 

J.  C.  JuUua  Lcmgbem  {Lomgbevn  Brothers  A  Lcmgbemy 
attomeyB),  for  plaintiff  respondent. 
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Dahibls,  J. — The  action  is  broaght  by  the  plaintifi,  as 
one  of  the  heirs  at  law  of  George  IJehlinger,  deceased,  for 
the  partition  of  his  real  estate.  The  complaint  alleges  that 
the  defendant  Bertha  Meyer,  calling  .herself  Berther  IJeh- 
linger,  claims  to  be  the  widow  of  the  deceased  owner  of  the 
property,  and  entitled  to  dower  therein.  It  is  farther, 
averred  that  she  is  not  the  lawful  widow  of  Uehlinger,  and 
was  never  legally  married  to  him,  bat,  as  administratrix,  has 
collected  and  received  the  rents  of  his  real  estate.  This  de- 
fendant demurred  to  the  complaint,  on  the  ground  that  it 
fails  to  state  facts  constituting  a  cause  of  action  against  her ; 
but  it  does  appear  fron;  it  that  the  plaintiff  and  two  of  the 
defendants  were  tenants  in  common  of  the  real  estate  de- 
scribed in  the  complaint,  and  that  this  defendant  claims  to 
be  entitled  to  an  estate  in  dower  therein,  which  is  a  sufficient 
reason  for  making  her  a  defendant  {Code  Civil  Proo.  §§ 
1538,  1639).  The  fact  that  her  right  to  dower  in  the  prem- 
ises may  be  controverted,  and  thereby  result  in  an  issue  for 
its  trial,  would  not  justify  her  omission  as  a  party ;  for  the 
practice  in  actions  of  partition  has  been  so  far  changed  as  to 
provide  for  the  trial  and  determination  of  this  as  well  as 
other  classes  of  disputes  concerning  the  title  to  the  estate  to 
be  partitioned.  Claims  arising  out  of  transactions  connected 
widi  the  same  subject  of  action  may  now  be  united  in  the 
same  action,  whether  they  be  legal,  or  equitable,  or  both 
{Id.  §  484,  subd.  9).  The  object  is  to  provide  for  a  complete 
determination  of  the  controversy,  and  to  clear  it  up  entirely, 
so  far  as  it  is  connected  with  the  same  subject ;  and  that  is 
the  nature  of  the  claim  made  for  dower  in  this  property  by 
this  defendant  It  has  also  been  particularly  and  further  pro- 
vided that  adverse  claims  of  title  or  interest  in  the  property 
may  be  tried  in  the  action  of  partition  {Id.  §  1643) ;  and 
for  that  object  a  trial  by  jury  has  been  provided  {Id.  § 
1644) ;  and  the  interlocutory  judgment  is  required  to  declare 
the  right,  share,  or  interest  of  each  party  in  the  property,  so 
far  as  the  same  shall  be  ascertained,  and  it  must  determine 
the  rights  of  the-  parties  therein  {Id.  §  1546) ;  and  for  that 
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f  determination  this  defendant  is  a  necessary  party.    It  could 

not  be  made  without  aflEording  her  an  opportunity  to  be 
heard.  These  further  and  special  provisions  are  consistent 
with  no  other  conclusion  than  that  the  rights  and  interests 
of  the  different  parties  in  the  property  were  intended  to  be 
tried  and  defined  in  the  action  ;  for  all  the  necessary  modes 
of  proceedings  have  been  carefully  supplied  and  directed  to 
be  followed  for  the  attainment  of  that  end.  And  so  they 
have  been  regarded  by  the  courts.  (Hulse  v.  Hulse,  5  JV.  Y. 
jSupp.  747 ;  Brown  v.  Brown,  Id,  898 ;  Shannon  v.  Pickell, 
2  N.  Y.  St.  Rep.  160).  These  changes,  as  they  are  now 
contained  in  the  Code  of  Civil  Procedure,  and  so  far  as  they 
^  had  previously  been  made  by  3  Bev.  St  (6th  Ed.)  p.  586, 

I  §§  20-27,  do  not  appear  to  have  been  brought  to  the  notice 

[  of  the  court  in  the  case  of  Van  Schuyver  v.  Mulford  (59 

N.  Y.  426) ;  and  that  authority  cannot,  therefore,  be  fol- 
lowed as  controlling.  But  as  the  provisions  of  the  statute 
have  been  made  applicable,  fully  authorizing  and  requiring 
the  settlement  by  trial  of  contested  claims,  they  are  impera- 
tive, and  must  be  followed.  This  case  is  clearly  within 
these  changes  in  the  law;  and  the  judgment  should  be 
I  affirmed,  with  costs,  but  with  liberty  to  the  defendant  to 

i  withdraw  her  demurrer  and  answer  within  20  days,  upon 

payment  of  the  costs  of  the  demurrer  and  of  the  appeal. 

\.  Yan  Bbunt,  p.  J.,  and  Brady,  J.,  concurred. 
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HUNTINGTON  ab  Exeoutob,  etc.,  of  Lowe,  Dbobabxd^ 
Appellant,  v.  MOORE,  et  oZ.,  Respondents. 

SuPBEiiE  Coitbt,  FntsT    Depabtmbnt,  General    Tbbk; 
Januast,  1891. 

§  8253. 

AddUiofuU  dUawance^-^EmourU  of,  on/oredotur^  of  mortgage  en  UamhM 

— kauhold, 

A  leasehold  interest  in  real  property,  notwithstanding  it  is  for  twenty- 
five  years,  is  personal  and  not  real  property. 

In  an  action  to  foreclose  a  mortgage  on  a  leasehold  estate  created  by 
a  lease  for  the  period  of  twenty-one  years  with  conditions  for  re- 
newals and  reserying  a  certain  rent,  the  court  is  not  limited  in 
granting  an  extra  allowance  to  an  amount  not  exceeding  $200  as 
in  the  case  of  an  action  to  foreclose  a  mortgage  upon  real  prop- 
erty, but  may  grant  as  an  allowance  a  sum  not  exceeding  five  per 
cent  upon  the  amount  involved. 

{Decided  January  16,  1891.) 

Appeal  by  the  plain tiflE  from  an  order  of  the  New  York 
county  special  term  granting  an  extra  allowance  of  $200, 
but  denying  any  further  allowance  on  the  ground  that  the 
court  was  without  power  to  make  it. 

The  facts  are  stated  in  the  opinion. 

Henry  D.  Hotchkiss^  for  plaintiff  appellant 

William  A.  Ahbott  {AiboU  Brothers^  attomeys),  for  de- 
fendant respondent. 

Daniels,  J. — ^The  judgment  directed  is  for  the  f credos-^ 
ure  of  a  mortgage  upon  a  leasehold  estate,  created  by  & 
lease  for  the  period  of  21  years  from  the  Ist  of  iNovember^ 
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1888,  with  condition  for  renewals,  and  reserving  a  rent  cer- 
tain. The  amount  secured,  and  for  which  a  sale  has  been 
directed,  is  the  sum  of  $10,000.  The  plaintifi  moved  for 
an  additional  allowance  of  costs,  stating  in  the  affidavit  pre- 
sented for  that  object  that  a  great  deal  of  labor  had  been 
expended  in  preparing  for  trial  to  show  the  facts  attending 
the  loan,  the  payment  of  which  was  resisted,  on  the  alleged 
ground  of  usury.  The  court  declined  to  make  a  greater  al- 
lowance than  the  sum  of  $200  for  the  want  of  power.  It 
was  held  that  this  was  the  foreclosure  of  a  mortgage  on  real 
property,  and  that  the  allowance,  therefore,  under  subdivi- 
sion 1  of  section  3253  of  the  Code  of  Civil  Procedure,  could 
not  exceed  the  sum  of  $200  ;  and  that  is  the  extreme  limit 
prescribed  in  an  action  for  the  foreclosure  of  a  mortgage 
upon  real  property.  But  a  leasehold  interest  was  held  in» 
Despard  v.  Churchill  (53  iT.  Y.  193),  not  to  be  real  prop- 
erty, even  where  the  lease  may  exceed  the  period  of  three 
years,  and  for  that  reason  entitled  to  be  recorded.  Two 
leasehold  interests  were  then  before  the  court,  one  having 
about  four  and  the  other  about  five  years  to  run  ;  and  they 
were  held  to  be  personal,  a^d  not  real,  estate.  And  this 
conclusion  seems  equally  as  applicable  to  the  lease  affected 
by  the  result  of  this  action  ;  for  whether  the  lease  be  for  5 
or  25  years  cannot  affect  the  nature  of  the  interest  created 
by  it,  or  the  principle  which  should  be  applied  to  define  it. 
If  a  lease  of  5  years  creates  a  personal  interest  only,  one  of 
a  longer  term  will  necessarily  be  of  the  same  legal  nature  ; 
and,  as  the  former  has  been  established  to  be  personal  estate, 
the  latter  must  be  the  same.  These  are  legal  phrases,  and 
it  is  to  be  presumed  that  the  phrase  "  real  property,"  as  it 
has  been  used  in  this  section  of  the  Code,  has  been  employed 
in  its  legal  sense ;  and  that  construction  will  exclude  this 
action  from  the  restriction  created  by  its  first  subdivision, 
and  place  it  within  the  language  of  the  other  parts  of  the 
pection,  so  far  as  that  has  provided  the  power  of  making  ad« 
ditional  allowances  in  difficult  and  extraordinary  cases.  The 
affidavit,  as  it  has  been  made,  may  not  be  deemed  sufficient 
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to  prove  this  action  to  have  been  difficult  and  extraordinary, 
but  whether  it  can  be  so  considered  or  not  is  a  subject 
which  must  first  be  brought  to  the  attention  of  the  special 
term,  which  is  the  tribunal  to  first  hear  the  motion.  That 
has  not  yet  been  done,  because  this  action  was  held  to  be 
for  the  foreclosure  of  a  mortgage  on  real  property.  To  af- 
ford the  plaintiff  the  opportunity  of  making  the  application 
on  that  ground,  this  order  should  be  reversed,  but,  as  the 
point  is  a  new  one,  it  should  be  without  costs  of  this 
appeal. 

Van  Brunt,  P,J.,  and  Brady,  J.,  concurred. 


STJTORIITS,  Appellant,  v.  NORTH,  Respondent. 

New  Yore  Court  of  Common  Pleas,  General  Term; 
March,  1891. 

§559, 
Undertahm  to  Mam  crder  of  arreit — what  eoiU  9ecwrod  hy. 

The  costs  intended  to  be  secured  by  an  undertaking  gi7en  on  the 
procuring  of  an  order  of  arrest  are  not  the  costs  of  the  action 
for  which  the  defendant  in  the  erent  of  his  success  may  recoyer 
judgment  but  only  such  costs  awarded  to  the  defendant  as  ac- 
crue directly  from  arrest  or  any  proceeding  in  the  action,  or  ' 
otherwise,  necessitated  by  such  arrest. 

In  an  action  upon  an  undertaking  given  to  procure  an  order  of  ar- 
rest, a  defence  in  the  answer  consisting  of  allegations  that  the 
defendant's  principal  paid  damages  in  an  action  exceeding  the 
amount  specified  in  the  undertaking  is  false  and  untrue,  and 
should  be  stricken  out  as  sham  where  the  only  foundation  there- 
for is  the  fact  tfiat  the  defendant's  principal  has  paid  the  costs 
of  the  action  in  which  the  order  of  arrest  was  issued. 

{Decided  March  2,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  special 
term  denying  a  motion  made  by  him  to  strike  oat  as  sham  the 
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-defenoe  set  forth  in  the  answer,  also  appeal  by  the  plain- 
tiff from  an  order  denying  motion  made  by  him  that 
<lefenGe  of  payment  contained  in  the  answer  be  made  more 
-definite  and  certain. 

The  facts  are  stated  in  the  opinion. 
Davis  and  Chapin,  for  plaintiff  appellant. 
Damd  D.  Shermanj  for  defendant  respondent. 

Pbb  Cubiah.  (Allen,  P.  J.  Bisohoff,  Jb.,  and  Pbiob, 
JJ.). — ^The  learned  connsel  for  respondent  appears  to  have 
misconceived  the  provisions  of  section  669  of  the  Code  of 
<7ivil  Procednre,  regnlating  the  terms  of  the  nndertaking 
leqnired  as  a  condition  precedent  to  the  granting  of  an 
order  of  arrest.  .  The  costs  intended  to  be  secured  by  the 
undertaking  are  not  the  costs  of  the  action  for  which  the 
defendant,  in  the  event  of  his  success,  may  recover  judg- 
ment, but  only  such  costs  awarded  to  the  defendant  as 
accruing  directly  from  the  arrest,  or  in  proceedings  in  the 
^action,  or  otherwise,  necessitated  by  such  arrest. 

In  the  view,  therefore,  which  we  entertain  concerning 
the  provisions  for  costs,  the  defence  of  payment  in  this 
action  must  be  considered  sham.  The  answer  admits  that 
in  the  suit  of  Bartlett  against  Sutorius  the  defendant  recov- 
ered judgment  against  the  plaintiff  for  costs  of  the  action 
exceeding  $260,  and  alleges  that  these  costs  have  been  paid; 
but  it  does  not  appear  that  any  part  of  the  costs  so  paid  had 
accrued  to  the  defendant  in  that  action  from  the  arrest,  or 
in  any  proceedings  growing  out  of  it.  The  plaintiff's  affida- 
vit on  the  motion  in  this  action  to  strike  out  the  defence  of 
payment  as  sham  is  not  controverted  in  any  particular  by 
the  defendant,  and  conclusively  shows  that  the  only  pay- 
ments made  by  Bartlett  were  for  the  general  costs  of  the 
aetioD,  awarded  to  the  defendant  in  Bartlett  against  Sutor- 
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ins.  It  neceseaiily  follows  that  the  allegation  of  the  answer 
to  the  effect  that  Bartlett  has  paid  damages  in  an  amount 
exceeding  the  snm  specified  in  the  undertaking  is  false  and 
nntrne,  because  such  payment  was  not  made  on  account  of 
the  undertaking,  nor  in  satisfaction  of  any  indebtedness 
secured  thereby,  nor  of  any  liability  thereunder,  and  con- 
stituted  no  defence,  therefore,  to  an  action  upon  it  The 
motion  to  strike  out  the  defence  of  payment  as  sham  should 
therefore  have  been  granted,  and,  had  this  been  done,  the 
subsequent  motions  to  make  the  answer  more  definite  and 
certain,  and  for  a  further  bill  of  particulars  respecting  the 
defence  of  payment,  would  have  been  rendered  unnecessary. 
The  order  denying  plaintiffs  motion  to  strike  out  the 
defence  of  payment  as  sham  is  reversed,  and  the  motion  ia 
granted.  The  remaining  orders  appealed  from  are  affirmed^ 
neither  party  to  these  appeals  to  have  costs  against  the 
other. 


WATTS,  Respondent,  v.  WILCOX  et  al.j  Appellants- 

SupsEHE  CouBT,  Seconb  Depabticent,  Genebal  Teem; 
Febbuabt  1891., 

§447. 

Partiet-'^ho  neeeiiary  and  proper f  to  action  to  tetoiUeftwidulmiicm^ 

foyoMet, 

In  an  action  brought  by  the  receiver  of  a  judgment  debtor  to  set 
ande  judgments  and  cooTeyances  made  by  the  debtor  for  the 
porpoee  of  stripping  himself  of  his  property  to  avoid  the  claim 
of  the  judgment  creditor,  all  who  were  parties  to  the  scheme 
are  properly  made  parties  to  the  action. 

Where  there  is  a  common  plan  for  the  commission  of  a  fraud  be- 
tween several,  and  in  pursuance  of  this  common  plan  indivi- 
dual conspirators  take  deeds  in  severalty,  all  the  parties  to  the 
plan  are  proper  parties  to  an  action  to  undo  the  wrong. 
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In  equitable  actions  all  who  are  in  any  way  interested  are  proper 

parties. 
ipeMed  FAruary  11,  1891.) 

Appeal  by  the  defeDdants  from  a  judgment  of  the  spe- 
<^ial  term  overraling  a  demurrer  to  the  complaint. 

The  facts  are  stated  in  the  opinion. 

Bdocn  db  Merritt^  for  defendants  appellants. 

W.  F.  CPNeiU,  for  plaintiff  respondent. 

Babnakd,  P.J. — The  complaint  states  that  the  defend* 
^mt  Horatio  B.  Wilcox  was  a  large  stockholder  in  the  Mid- 
^letown  National  Bank ;  that  the  bank  failed,  and  an  assess- 
ment was  made  of  100  per  cent  on  his  stock  to  pay  debts 
4md  liabilities;  that  Wilcox  failed  to  pay;  and  that  the 
receiver  of  the  bank  sued  him,  and  obtained  a  judgment 
4igainst  him;  and  that  the  plaintiff  is  the  receiver  ap- 
pointed upon  proceedings  in  that  action. 

The  complaint  then  avers  that  Horatio  K.  Wilcox  and 
the  other  defendants  formed  a  plan  by  which  nearly  all  of 
the  property,  real  and  personal,  of  the  judgment  debtor 
should  be  put  '^  out  of  his  hands ;"  that  a  part  of  the  scheme 
was  through  a  judgment  of  the  court  by  which  the  heirs  of 
Henry  £insley,  8r.,  were  to  establish  large  claims  against 
Horatio  B.  Wilcox,  as  administrator  of  that  estate ;  that 
these  claims  were  wholly  without  foundation,  because  the 
tttate  had  been  fully  administered ;  that  the  judgment  es^ 
tablished  these  pretended  claims,  and  that  Horatio  B.  Wit 
cox  made  individual  and  several  conveyances  to  the  parties ; 
that  all  the  parties  to  the  judgment  knew  the  apparent  judg' 
tnent  debtor  was  stripping  himself  of  his  property  to  avoid 
the  bank  debt. 

The  complaint  further  avers  that  the  debtor  assigned, 
"with  in  tent  to  cheat  and  without  consideration,  certain  prop 
•erty  to  his  daughter,  Mrs.  Slousen  ;  that  the  deed  was  put 
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on  record  without  delivery,  and  without  the  knowledge  of 
Mrs.  Cknaie. 

The  defendants  Franklin  A.  Wiloox,  Sarah  M.  Wilcox^ 
Henry  K.  Wiloox,  and  Alivia  Clansie  demur  separately* 
The  demurring  parties  are  all  necessary.  They  all  formed 
the  design  of  taking  the  debtor's  property^  and  the  defend- 
ants Wilcox  did  take  it,  under  and  in  pursuance  of  the 
plan  formed.  They  each  had  no  claim.  Mrs.  Slousen  was 
a  party  to  the  design,  but  she  got  nothing  but  a  naked  title^ 
whiiih  was  put  on  record,  so  as  apparently  to  vest  a  title  in 
her.  The  court  in  this  action  cannot  set  aside  this  convey- 
ance without  bringing  in  Mrs.  Slousen.  The  complaint 
goes  much  further  as  to  her.  She  agreed  to  the  plan.  She 
knew  of  the  insolvency  of  grantor.  She  agreed  with  the 
other  defendants,  except  Bly,  to  delay  the  creditors ;  and  if, 
in  pursuance  of  the  scheme,  the  debtor  put  property  in  her 
name  without  her  knowledge  of  the  transfer  being  specifi- 
cally made  to  her,  she  cannot  hold  the  property  against  the^ 
plan  tiff  as  receiver. 

Where  there  is  a  common  plan  for  the  commission  of  a. 
fraud  between  several,  and,  in  pursuance  of  this  common 
plan,  individual  conspirators  take  deeds  in  severalty,  all  the- 
parties  to  the  plan  are  proper  parties  to  an  action  to  undo' 
the  wrong  accomplished  (Fellow  v.  Fellows,  4  Goto.  682). 

In  equitable  actions,  all  who  are  in  any  way  interested 
are  proper  parties  (Haines  v.  Hollister,  64  JT.  T.l;  Hen- 
derson V.  Henderson,  3  If.  T.  St.  Rep.j  197). 

The  judgment  should  therefore  be  affirmed,  with  costs^ 

Dtksmak  and  Flatt,  JJ.,  concurred. 
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BURT,  Appellant,  v.  THE  ONEIDA  COMMUNITY 

(Limited),  Kespondbnt. 

SUPBEMS   CoUBT,   FoUETH   DEPARTMENT,    GeNEEAL     TbB)!  ; 

Febbuabt,  1891. 
§  3296. 

Btfaree^$/ee9—^hen  itipulatum  that  referee  fa  Me  oton  fees  etietained. 

Wherein  an  action  tried  before  a  referee  a  stipulation  was  made, 
signed  by  the  parties  and  their  attorneys,  that  the  referee  might 
fix  the  amount  of  his  fees  without  regard  to  the  provisions  of  the 
statute,  and  the  referee,  thereafter  relying  upon  this  stipulation, 
performed  his  duties,  and  the  successful  party,  also  relying  upon 
it,  paid  to  the  referee  the  amount  charged  by  him  for  his 
fees, — Bddf  that  no  public  policy  was  violated  either  by  the 
referee  or  the  parties,  that  the  successful  party  should  be 
allowed  to  tax  as  a  part  of  his  disbursements  the  sum  paid  by 
him  to  the  referee,  and  which  had  been  fixed  by  the  referee  as 
the  amount  of  his  fees  in  pursuance  to  the  stipulation   (Mak- 

'  TIN,  J.,  dissenting, — Edd  that  the  stipulation  was  invalid 
becaiiM  it  did  not  fix  any  rate  of  compensation  to  be  paid  the 
referee). 

Bank  of  Cooperstown  v.  Tamajo  (77  JT.  T,  476);  Marks  t.  City  of 
Buffalo  (87  Id,  184)  distinguished  in  prevailing  opinion  and 
followed  in  dissenting  opinion. 

(Deifided  February  20,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  Oneida 
ooanty  special  term  denying  a  motion  for  retaxation  of 
ooets  in  so  far  as  it  affirmed  the  allowance  of  $500  for 
referee's  fees. 

This  action  was  tried  before  a  referee.  At  the  com- 
mencement of  the  trial,  a  stipulation  was  entered  in  the 
minutes  of  the  referee  to  the  effect  that  he  might  fix  his 
own  fees.    Subsequently  a  written  stipulation  was  made 
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signed  by  the  parties  to  the  action,  and  by  their  attorneys, 
reading  as  follows : 

*^  It  is  hereby  stipulated  that  the  referee  in  this  action 
may  fix  the  amount  of  his  fees  without  regard  to  the  pro- 
visions of  the  statate." 

Thereaf tei*  the  referee  reported  in  favor  of  the  defend- 
ant, and  the  defendant  paid  the  referee  his  fees  and  duly 
served  notice  of  taxation  of  costs,  and  in  its  bill  of  costs  in- 
cluded the  sum  of  $500  referee's  fees.  This  item  was 
objected  to  by  the  plaintifE,  and  was  sustained  by  the  clerk, 
as  being  in  accordance  with  said  stipulation ;  thereupon  a 
motion  was  made  for  a  new  taxation,  and  upon  that  motion 
the  order  appealed  from  was  entered. 

J,  and  Q.  Van  Voorhisj  for  plaintiff  appellant. 

W.  J,  Tracy ^  for  defendants  respondents. 

Habdin,  p.  J. — ^I  think  the  facts  presented  upon  the 
motion  for  taxation  are  such  that  this  case  is  distinguishable 
from  those  cases  cited  in  the  opinion  of  Brother  Martin. 
Here,  in  addition  to  the  stipulation  entered  in  th^  referee's 
minutes,  there  is  a  formal  stipulation  of  the  parties  confining 
the  amount  to  be  charged  by  the  referee.  The  parties  acted 
upon  that  stipulation  ;  the  successful  party,  having  in  mind 
that  stipulation  when  the  amount  of  fees  were  stated  by  the 
referee,  relied  upon  the  stipulation  and  paid  the  same  to  him. 
It  is  a  familiar  principle  tliat  a  party  may  waive  a  constitu- 
tional provibion  or  a  statutory  provision  in  his  own  interest 
or  benefit  or  protection.  Evidently  the  parties  intended 
that  the  referee  should,  in  his  performance  of  his  duties  as 
referee,  be  paid  such  sum  as  he  deemed  reasonable  for  his 
services  as  a  referee.  It  is  not  too  much  to  say  that  the 
referee  performed  the  services  upon  the  reliance  of  the 
stipulation  so  given.  It  is  not  too  mncli  to  say  that  the 
party  who  paid  the  sum  to  the  referee  after  he  had  fixed  it, 
relied  upon  the  stipulation. 
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The  facts  and  circumstances  disclosed  are  sucli  as  to  in- 
dicate that  no  public  policy  was  violated  either  by  the 
referee  or  by  the  parties.  Under  the  circumstances  dis- 
closed I  hesitate  to  come  to  a  conclusion  that  shall  disregard 
the  action  of  the  parties  and  the  referee.  The  party  who 
paid  the  fees  of  the  referee  liaving  relied  on  the  stipulation 
of  his  adversary,  it  seems  to  me  it  onght  to  be  protected  by 
^n  allowance  of  the  sum  so  stated,  fixed,  and  determined  by 
the  referee  in  accordance  with  the  assent  of  the  defeated 
party  coupled  with  the  approval  of  his  attorney  and  counsel. 
I  do  not,  therefore,  favor  a  reversal  of  the  order  of  the  spe- 
<2ial  term. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

Mebwin,  J.,  concurred. 

Mabtin,  J.  (dissenting). — Appeal  from  an  order  affirm- 
ing the  taxation  of  costs  by  the  clerk  of  Madison  county, 
which  included  the  sum  of  $500  for  referee's  fees.  The 
question  on  this  appeal  relates  only  to  that  item.  There  was 
astipulation  in  this  case,  signed  by  the  parties  and  their  at- 
torneys, that  the  referee  might  fix  the  amount  of  his  fees 
without  regard  to  the  provisions  of  the  statute.  On  the 
taxation  before  the  clerk  there  was  no  proof  showing  the 
number  of  days  the  referee  was  engaged  in  the  trial  of  the 
case  or  in  the  examination  of  it 

Where  opposition  is  made  on  taxation  of  costs  to  the 
disbursements  for  referee's  fees,  the  charge  should  be  sup- 
ported by  affidavit.  The  number  of  days  necessarily  spent 
in  the  business  of  the  reference  should  be  thus  shown.  The 
general  affidavit  of  disbursements  is  not  sufficient  (Schultz 
V.  Whitney,  9  Abb.  Pr.  71;  s.  a,  17  Soio.  Pr.  471 ;  Brown 
V.  Windmuller,  36  Su^.  Ct.  (4  J.  dk  &),  76 ;  s.  c,  14  Abb. 
Pr.  jr.  &  369 ;  Watson  v.  Gardiner,  60  JT.  T.  671). 

The  Code  of  Civil  Procedure  provides  that  a  referee  is 
entitled  to  six  dollars  for  each  day  spent  in  the  business  of 
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the  reference,  unlesB  a  di£Eerent  rate  of  compensation  is- 
fixed  bj  the  consent  of  the  parties  manifested  by  an  entry 
in  the  minntes  of  the  referee  or  otherwise  in  writing  (Sec- 
tion 3296).  By  the  stipulation  in  this  case  no  rate  of  com- 
pensation was  fixed.  It  was  left  for  the  referee  to  fix  his- 
own  compensation.  The  stipulated  consent  was  not  in  con- 
formity with  the  statute  and  was  insufficient  to  justify  the 
clerk  in  taxing  the  referee's  fees  at  that  amount  (Bank  of 
Cooperstown  v.  Tamajo^  77  N.  T.  476). 

In  the  case  cited,  Akdbewb,  J.,  said :  ^'  The  agreement  ta 
leave  it  to  the  referee  to  make  such  charge  as  he  deemed 
reasonable,  left  the  whole  subject  open  and  indefinite.  It 
did  not  fix  any  rate  of  compensation.  It  simply  left  it  to 
the  referee  to  determine  and  fix  the  value  of  his  own  ser- 
vices, each  party  impliedly  assenting  to  be  bound  by  his 
decision.  To  hold  that  the  agreement  in  question  was  an 
agreement  fixing  a  rate  of  compensation  would  not  be  justi- 
fied by  any  fair  interpretation  of  the  transaction.  The  at- 
torneys in  the  case,  by  their  agreement,  put  upon  the  referee 
a  responsibility  which  the  statute  places  upon  the  parties 
themselves.  If,  in  view  of  the  importance  of  the  case,  or 
the  character  and  standing  of  the  referee,  counsel  deemed 
the  rate  of  comf>ensation  fixed  by  the  statute  to  be  inade* 
quate,  they  could  agree  upon  a  larger  rate.  One  of  the 
parties  to  the  action  would  be  compelled  in  the  end  to  bear 
the  increased  expense  of  the  litigation  in  consequence  of 
such  agreement.  It  is  but  just  to  clients  that  agreements 
made  by  counsel  which  may  enhance  the  burden  and  costs 
of  litigation  should  be  made  upon  their  judgment  and  pro- 
fessional responsibility,  and  the  attempt  in  this  case  to  im» 
pose  an  indefinite  responsibility  upon  the  parties  to  the* 
action,  depending  upon  the  decision  and  judgment  of  the 
referee  in  a  matter  in  respect  to  which  he  had  a  personal 
interest,  ought  not  to  be  sanctioned.  The  statute,  wisely,  we* 
think,  requires  a  formal  written  agreement  between  the  par- 
ties before  either  can  be  subjected  to  the  payment  of  referee's 
fees  beyond  the  prescribed  rate.     There  is  no  ground  for 
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queBtioning  the  hona  fides  of  the  counsel  or  the  referee  in 
respect  to  the  transaction.  But  the  question  is  whether  th^- 
agreement  made  was  in  conformity  with  the  statute,  and  we^ 
think  it  was  not.  The  statute  making  compensation  tcv 
referees  bejond  the  statute  rate  to  depend  upon  a  written 
agreement  between  the  parties  fixing  such  increased  rate,  is;^ 
in  harmony  with  the  general  policy  of  the  law  that  costs,, 
when  allowed,  shall  be  according  to  a  fixed  and  definite  rule 
and  shall  not  depend  as  to  amount  upon  the  discretion  of 
any  court  or  officer." 

The  doctrine  of  the  Tamajo  case  was  also  recognized  ia 
Mark  v.  City  of  Buffalo  (87  N.  T.  184, 188),  where  Judge^ 
Finch  said :  ^'  In  that  case  we  decided  that  the  attorneys 
could  not  agree  to  leave  the  referee  to  fix  his  own  rate  of 
compensation,  but,  if  an  agreement  is  made  at  all  for  a  larger 
rate,  it  should  be  made  upon  the  ^  judgment  and  professional 
responsibility '  of  the  ^  counsel,'  who  ^  could  agree  upon  a. 
larger  rate.'"  (See  also  Chase  v.  James,  16  Huriy  14;. 
Estate  of  Gilman,  12  N.  T.  Oiv.  Pro.  179). 

It  seems  to  me  that  the  authorities  cited  clearly  establish, 
that  the  stipulation  in  this  case  was  invalid,  as  it  did  not. 
fix  any  rate  of  compensation  to  be  paid  the  referee ;  that  the^ 
respondent  was  not  entitled  to  have  the  referee's  fees  taxed- 
at  the  amount  allowed  by  the  clerk,  and  that  the  special 
term  erred  in  denying  the  plaintiff's  motion.  These  con— 
siderations  lead  me  to  dissent  from  the  opinion  of  mjr 
brother,  Hardin,  in  this  case. 
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PEOPLE  ex  rd.  MILLER,  Respondent,  v.  RYDER  as 
County  Tbeabuber,  etc.,  Appellant. 

Court  of  Appeals,  Seoond  Division;  Maboh,  1891. 

§§  841,  1582. 

J^Mtituni-'-pretumptian  at  to  dsath  of  uhknownhein — toeUon  1682  of 
the  Cods  of  OwU  Procedure  uneonatUntiorud, 

The  proTiBions  of  section  1582  of  the  Code  of  Civil  Procedure,  and 
of  section  841  of  that  code  as  amended  by  laws  or  1889,  chap- 
ter 40,  should  be  construed  together  pi. 

The  legislature  has  power  to  change  the  rules  of  evidence  as  they 
have  previously  existed,  and  to  provide  other  and  new  remedies ; 
but  laws  of  this  character  which  are  intended  for  retroactive 
operation  should  be  strictly  construed  especially  in  so  far  as 
they  provide  for  the  vesting  of  property  ci«  a] . 

A  person  is  presumed  to  be  living  until  the  time  fixed  by  the  sta- 
tute in  which  he  shall  be  presumed  dead  l4]. 

^nder  the  provisions  of  section  841  of  the  Code  of  Civil  Procedure, 
unknown  heirs,  whose  share  of  the  proceeds  of  real  property 
has  in  an  action  for  partition  been  paid  into  court  or  paid  to 
the  treasurer  of  any  county,  are  presumed  to  be  dead  after  the 
lapse  of  25  years;  but  the  provision  only  covers  unknown  heirs 
that  are  presumed  to  be  living  at  the  time  that  the  money  was 
80  paid,  and  heirs  of  such  heirs  which  may  exist  cannot  be  pre- 
sumed to  be  dead  lsj.  The  unknown  heirs  who  are  presumed  to 
be  living  at  the  time  of  the  payment  are  presumed  to  have  con- 
tinued to  live  for  25  years  after,  during  which  time  many  new 
heirs  may  have  come  into  existence  [s],  and  therefore,  the  pro- 
vision of  section  1582  of  the  Code  of  Civil  Procedure,  giving 
the  court  power  to  decree  that  such  fund  was  vested  at  the 
time  of  such  payment  in  known  heirs  of  the  known  ancestors, 
•empowers  the  court  to  divest  the  unknown  heirs  that  exist  and 
are  not  presumed  to  be  dead  and  to  vest  other  and  different 
persons  therewith  M,  and  as  this  is  a  direct  violation  of  the  con- 
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Btitutional  proTision  inbibitiDg  deprivation  of  persons  of  their 
property  without  the  due  process  of  law,  the  provision  is  un> 
constitutional  and  void.  [T] 

People  «E  rd.  Miller  v.  Ryder  (84  J^.  Rep.  322)  reversed  [Q. 

(Ihdded  Mofreh  17,  1891.) 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court  in  the  second  department  affirming  an  order  of  the 
special  term  directing  the  issuance  of  a  peremptory  writ  of 
mamda/mMS  requiring  the  appellant  as  county  treasurer  to- 
pay  over  certain  moneys  which  had  been  decreed  by  the 
Court  to  be  vested  in  known  heirs  of  Deborah  Ann  McCor* 
mick. 

The  facts  are  stated  in  the  opinion. 

Clayton  Byder^  for  the  appellant. 

Ahrflm  J.  Miller^  respondent  person. 

Haioht,  J. — ^Lewis  B.  Griffen  died  intestate  seized  of 
real  estate  in  Putnam  county.  Subsequently,  and  in  Sep- 
tember, 1862,  an  action  was  brought  for  the  partition 
thereof,  and  snch  proceedings  were  had  thereon  that  in 
April,  1863,  a  judgment  for  the  sale  thereof  was  entered^ 
and  on  or  about  the  19th  day  of  December  thereafter  the 
same  was  sold,  and  the  sum  of  $6,480,  or  one  fifth  of  the 
net  proceeds  of  the  sale,  was  brought  into  court  and  de- 
posited with  the  treasurer  of  the  connty  of  Putnam  as  the 
share  of  the  unknown  heirs  of  Deborah  Ann  McCormick^ 
a  deceased  sister  of  the  said  Lewis  B.  Griffen.  On  the  8tb 
of  February,  1890,  the  relator  and  others  presented  a  peti^ 
tion  to  the  supreme  court  representing  that  more  than 
twenty-fiye  years  had  elapsed  since  the  payment  of  the 
before-mentioned  sum  into  court ;  that  no  claim  had  been 
made  therefor ;  that  due  inquiry  for  such  unknown  heira 
had  been  made,  and  none  found,  and  prayed  that  such  fund 
with  the  accumulations  thereon  may  be  distributed  among 
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^he  known  heirs  of  Deborah  Ann  McCormick.  Thereupon 
^  decree  was  made  bj  the  court  declaring  that  such  un- 
Xilaimed  proceeds,  with  the  accumulations  of  interest  there- 
-on,  amounting  to  the  sum  of  $18,000,  was  vested  at  the 
time  of  the  payment  into  court  of  such  proceeds  in  such 
known  heirs.  The  decree  further  provided  for  the  distri- 
bution of  such  proceeds  among  such  heirs,  specifying  them 
by  name,  and  the  treasurer  was  directed  to  pay  over  such 
fund  to  the  persons  named.  The  treasurer  having  refused 
to  make  such  payment,  the  momdamus  in  question  was 
issued. 

Section  1582  of  the  Code  of  Civil  Procedure,  as  amend- 
ed by  chap.  39  of  the  laws  of  1889,  provides  as  follows: 
^'  Whei'e  a  person  has  been  made  a  defendant  as  an  un* 
known  person  ;  or  where  the  name  of  a  defendant  is  un- 
known; or  where  the  summons  has  been  served  upon  a 
-defendant  without  the  state,  or  by  publication,  and  he  has 
Dot  appeared  in  the  action,—- thecourt  must  direct  his  por- 
tion  to  be  invested  in  permanent  securities,  at  interest,  for 
iiis  benefit,  until  claimed  by  him  or  his  legal  representa- 
•tives.  But  after  the  lapse  of  twenty-five  years  from  the 
4;ime  of  the  payment  into  court,  or  to  the  treasurer  of  any 
'<»>unty,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property  for  unknown  heirs,  in  any  action  of  partition, 
without  any  claim  therefor  having  been  made  by  a  person 
len titled  thereto,  and  upon  thera  being  made  and  presented 
to  the  court,  at  a  special  term  thereof,  proof,  by  petition  or 
•otherwise,  showing  to  the  satisfaction  of  the  court  that  due 
inquiry  for  such  unknown  heirs  has  been  made,  and  that  no 
<cUim  has  been  made  for  such  portion  of  said  proceeds  by 
^ny  person  entitled  thereto,  the  said  court  shall  have  power 
to  decree  that  such  unclaimed  portion  of  such  proceeds  was 
vested  at  the  time  of  such  payment  in  the  known  heirs  of 
the  common  ancestor  of  such  unknown  heirs,  and  their 
heirs  and  assigns,  and  shall  make  an  order  in  such  action, 
directing  the  payment  to  them,  or  their  assigns,  of  the  re* 
«pective  shares  or  portions  of,  or  interests  in,  such  proceeds, 
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to  which  they  are  entitled;  and  upon  sei'viug  on  the  conntj 
treasurer  a  certified  copy  of  Budi  order,  the  treasurer  shall 
BO  pay  over  and  distribute  the  same,  after  deducting  his 
lawful  commissions,  and  shall  thereupon  be  exempt  from 
-all  liability  on  account  thereof." 

And  section  841,  as  amended  by  chap.  40  of  the  Laws 
•of  1889,  among  other  things,  provides  as  follows :  ^'  And 
where  in  any  action  of  partition,  in  this  state,  any  portion 
of  the  proceeds  of  the  sale  of  real  property  is,  or  has  been, 
paid  into  court,  or  paid  to  the  treasurer  of  any  county,  for 
:any  unknown  heirs,  and  is  unclaimed  for  twenty-five  years, 
the  lapse  of  twenty-five  years  after  such  payment  raises  the 
presumption  of  the  death  of  such  unknown  heirs,  and  they 
are,  and  shall  be  presumed  to  be  dead,  in  any  action  or  pro- 
<;eeding  for  the  purpose  of  distributing  and  paying  over 
.such  proceeds." 

Undoubtedly  these  provisions  of  the  Code  should  be  con- 
strued together,  and  we  do  not  question  but  that  the 
P]    legislature  has  the  power  to  change  rules  of  evidence 
as  they  have  previously  existed  and    to    provide 
other  and   new  remedies.     (People  v.  Turner,  117  ^.  T. 
-227-238;  27  N.  Y.  State  Rep.  158;  Howard  v.  Moot,   64 
If.   T.    262;   Hand  v.  Ballon,  12  /d.,  541;    Rexford  v. 
Knight,  11  Id.  308). 

But  laws  of  the  character  which  were  intended  for  retro- 

active  operation  should  be  strictly  construed  espec- 

\X\    ially  in  so  far  as  they  provide  for  the  vesting  of 

property. 
At  the  time  the  money  was  brought  into  court  under 
the  decree  in  the  partition  action  the  presumption  existed 
that  there  were  unknown  heirs  then  living  of  Deborah  Ann 
McOormick.    Under  the  provisions  of  section  841 
m    it  will  be  observed  that  such  unknown  heirs  are  pre- 
sumed to  be  dead  after  the  lapse  of  twenty-five 
peaiB,  but  the  provision  only  covers  the  unknown  heirs  that 
^eK  presumed  to  be  living  at  the  time  the  money  was  paid 
4o  tfie  treasurer.    Heirs  of  such  heirs  may  exist,  and  under 
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the  provisions  thej  cannot  be  presnmed  to  be  dead. 
[4]    A  person  is  presumed  to  be  living  until  the  time  fixed 
by  the  statute  in  which  he  shall  be  presumed  to  be 
dead  {Zawsan  on  Presitmptive  ^mdetice,  200). 

The  unknown  heirs,  therefore,  who  were  presumed  to  be 

living  at  the  time  of  the  payment  to  the  treasurer 

GQ    are  presumed  to  have  continued  to  live  for  twenty* 

five  years  thereafter,  during  which  time  many  new 

heirs  may  have  come  into  existence. 

Under  the  provisions  of  section  1582  of  the  Oode  the 

court  is  given  power  to  decree  that  such  fund  was  vested  at 

the  time  of  such  payment  in  the  known  heirs  of  the- 

[e]    common  ancestor,  thus  authorizing  and  empoweringr 

the  court  to  divest  the  unknown  heirs  that  may  exist 

and  who  are  not  presumed  to  be  dead,  and  to  vest  other 

and  difierent  persons  therewith. 

This  would  be  violative  of  the  constitutional  pro- 
p]     vision  which  inhibits  the  deprivation  of  persons  of 

their  property  without  due  process  of  law. 
Had  the  legislature  provided  that  after  the  lapse  of 
twenty-five  years  it  should  be  presumed  that  there  was  no 
unknown  heirs  living  at  the  time  the  money  was  paid  to  the 
treasurer,  a  different  question  would  have  been  presented. 
The  order  appealed  from  should  be  reversed  and  the 
[8]     application  for  a  mandanvus  denied,  with  costs  in 
this  court  in  the  special  term  to  the  defendant. 

All  concurred. 
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FREEMAN,  Rkbpondent,  v.  THE  UNITED  STATES 
ELECTRIC  LIGHTING  CO.,  Appellant. 

SuPBBKB   CouBT,  F1B8T  Depabtmbnt,  Genebal    Tebm  ; 
Januaby,  1891, 

§  1209. 

JitdgmerU — iehen  not  on  merits. 

In  an  action  tried  at  the  circuit  before  a  jury  it  appeared  from  the 
clerk's  minutes  that  the  complaint  was  dismissed,  but  it  did  not 
appear^therefrom  whether  the  dismissal  was  upon  the  merits,  and 
thereafter  judgment  was  entered  the  poatea  in  which  adjudged 
that  defendant  have  judgment  against  the  plaintiff  upon  the  issues 
in  the  action  dismissing  the  complaints  upon  the  merits — SM^ 
that  the  motion  to  set  aside  the  judgment  was  properly  granted ; 
that  in  making  out  the  pottea  the  clerk  should  have  followed 
the  minutes  to  the  effect  that  the  complaint  had  been  dismissed. 

(Doeided  January  16,  1801.) 

Appeal  by  defendant  from  an  order  of  New  York 
oonntj,  special  term,  granting  a  motion  made  by  plaintifE 
to  Bet  aside  a  judgment  entered  in  its  favor. 

The  facts  are  stated  in  the  opinion. 

John  NoiriMLn^  for  defendant  appellant. 

Henry  Tonge^  for  plaintiff  respondent. 

Van  Bbunt,  P.J. — This  action  was  tried  at  the  circuit 
before  a  jnry,  and  it  appears  from  the  clerk's  minutes  that 
the  complaint  therein  was  dismissed. 

Thereupon  a  judgment  roll  was  filed,  the  poetea  in  which 
adjudged  that  the  defendant  have  judgment  against  the 
jlaintiflF  upon  the  issues  in  this  action,  dismissing  the  com* 
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plaint  upon  the  merits.  A  motion  was  made  to  set  aside 
this  judgment  as  unwarranted,  which  was  granted,  and  from 
the  order  thereupon  entered  this  appeal  is  taken. 

Without  expressing  any  opinion  upon  the  question  as  tiO 
when  the  court  has  power  to  dismiss  a  complaint  upon  the 
merits,  in  the  disposition  of  this  appeal  it  is  suflScient  to  say 
that  the  clerk  has  no  such  power.* 

There  was  no  evidence  before  the  clerk  going  to  show 
that  the  court  has  ever  dismissed  the  complaint  upon  the 
merits.  The  clerk  of  the  circuit  certified  dimply  that  the 
complaint  had  been  dismissed ;  and  the  clerk  of  the  court 
in  entering  the  judgment  seems  to  have  evolved  out  of  his 
own  imagination  the  idea  that  the  complaint  had  been  dis- 
missed upon  the  merits.  Clearly  such  a  judicial  function 
has  nowhere  in  the  Code  been  conferred  upon  the  clerk. 
All  that  he  could  do  in  the  making  out  of  the  postea  to  be 
contained  in  the  judgment-roll  was  to  follow  the  minutes  to 
the  effect  that  the  complaint  had  been  dismissed. 

We  think,  therefore,  that  the  order  was  right  and  should 
be  affirmed,  with  ten  dollars  costs  and  disbursements. 

Brady  and  Daniels,  JJ.,  concurred . 

*  See,  as  to  when  dismissal  of  complaint  is  not  on  the  merits. 
3fannion  t.  Broadway  &  Seventh  Ave.  R.  R.  Co.  (18  If.  T.  Ok.  Pro. 
40) ;  Binns  v.  Manhattan  R.  R.  Co.  (18  Id.  42,  note). 


K 
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FLTNN  V.    OENTBAL  RAILROAD  OF  NEW- 
JERSEY. 

4311PXBIOS  OoincT  of  thb  Citt  of  New  York,  Genebal 
Tbbu  ;  Maboh,  1891. 

'  §§  268,  8ubd.  7,  481, 1780. 

Pleading — whm  eamplaint  m  action  for  injwri»  caused  hy  negligence 
tuffleient — Jvriedietion — when  eaurt  ofiMe  tUxte  luu  juriedietian  of 
,  aeUan  agaimt  foreign  eorporatumfar  damages  for  pereonal  in^ 

jury  inflidted  without  the  state. 

~Where  the  complaint  in  an  action  alleged  that  while  the  plaintiff 
was  lawfully  engaged  in  loading  grain  upon  the  cars  of  the  de- 
fendant, a  railroad  corporation,  and  attempting  to  pass  through 
an  opening  purposely  made  to  assist  in  the  loading,  the  defendant 
I  negligently  and  without  warning  violently  moved  the  cars  back- 

I  wards  and  suddenly  closed  said  space,  whereby  said  plaintiff  was 

I  jammed,  his  ribs  fractured,  etc., — Eddj  that  sufficient  facts  were 

stated  to  constitute  a  cause  of  action ;  that  the  defendant  was 
under  a  duty  to  exercise  care  in  backing  the  cars  proportionate 
to  the  danger,  and  the  complaint  clearly  charged  such  a  neglect 
of  duty. 
M  seems  that  where  different  inferences  may  be  drawn  from  facts,  or 
minds  may  differ  concerning  them,  the  question  cannot  be  de- 
termined as  one  of  law,  but  must  be  submitted  to  the  jury. 
'The  jurisdiction  conferred  upon  the  superior  court  of  the  city  of  New 
!  ^rk  by  section  437  of  the  former  Code  of  Procedure  was  per- 

manently continued  by  the  provisions  of  the  judiciary  article  of 
the  constitution  of  this  state  as  amended  in  1869,  and  if  the  Code 
I «  of  Civil  Procedure  in  any  manner  limits  or  abridges  the  juris- 

diction the  court  then  possessed,  it  is  to  that  extent  unoonstttu- 
ticmal  and  void. 
*nie  superior  court  of  the  dty  of  New  York  has  jurisdiction  of  an  ac- 
tion brought  by  a  non-resident  of  that  dty,  who  resides  within  the 
itete,  against  a  foreign  corporation  to  recover  damages  for  per- 
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sonal  injuries  reoeiTed  without  the  state  if  the  process  is  legally 
served  within  the  county  of  New  York. 

A  right  of  action  to  recover  damages  for  personal  injuries  is  transi- 
tory. 

Brooks  «.  Mexican  National  Construction  Co.  (49  N.  T.  Super.  Ct, 
[16  J,  db  A]  284,  confirmed  60  Id.  [17  J.  <fc  A]  281),  Robin- 
sons. Oceanic  8team  Navigation  Co.  (15  if.  T.  Oiv.  Pro.  188,  af- 
firmed 16  Id.  265)  distinguished. 

(Decided  If  arch  21,  1891.) 

Demurrer  to  complaint  on  the  gronnd  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  alsa 
that  the  court  had  not  jurisdiction  of  the  oerson  of  the  de* 
fendant  or  of  the  subject  of  the  action. 

The  facts  appear  in  the  opinion. 

De  Forest  and  Weeksy  for  defendant  and  demurrer. 

£.  B.  Terryj  for  plaintiflE  opposed. 

McAdam,  J. — ^The  complaint  alleges  that  the  plaintiff,, 
who  is  a  resident  of  tlie  state  of  New  York,  while  lawfully 
engaged  in  loading  grain  upon  the  cars  of  the  defendant,  in 
the  state  of  New  Jersey,  and  attempting  to  pass  through  an 
opening  purposely  made  to  assist  in  the  loading,  the  defend- 
ant negligently,  and  without  warning,  violently  moved  the 
cars  backward  and  suddenly  closed  the  said  space,  whereby 
the  plaintiff  was  jammed,  his  ribs  fractured  and  his  arm 
broken,  all  without  any  fault  on  his  part. 

As  cars  generally  go  forward,  not  backward,  a  per- 
son passing  the  rear  end  of  a  stationary  train  may,  in  the- 
absence  of  some  warning  or  signal  of  alarm,  ordinarily  sup- 
pose himself  out  of  danger. 

There  may  be  reasons  in  the  present  case  why  this  is  not. 
so,  but  they  do  not  appear  by  the  complaint,  and  probably 
will  not  appear  until  the  trial.  The  defendant  was  under  a 
duty  to  exercise  care  in  backing  the  cars,  proportionate  to* 
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4he  danger  (Barry  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  92  N,  T. 
"SOS),  and  the  complaint  clearly  charges  a  neglect  of  such 
<luty. 

Where  different  inferences  may  be  drawn  from  the  facts, 
or  minds  may  differ  concerning  them,  the  qnestion  cannot 
be  determined  as  one  of  law,  bat  must  be  submitted  to  the 
jury  (Swift  v.  Staten  I.  R.  T.  Co.,  123  N.  T.  645). 

The  complaint  states  a  good  canse  of  action,  and  the 
qnestion  to  be  considered  is  whether  the  court  has  jurisdic* 
tion  of  the  parties,  and  of  the  subject  matter  involved.  The 
defendant  claims  that,  because  the  injury  was  inflicted  in  New 
J'ersey,  and  the  defendant  is  a  corporation  created  under 
the  laws  of  that  state,  this  court  has  no  jurisdiction,  and 
that  to  obtain  it  against  a  foreign  corporation  two  things 
must  concur:  First,  the  plaintiff  must  not  only  be  a  resi- 
-dent  of  the  state,  but  of  the  city  of  New  York.  Second. 
the  canse  of  action  must  have  arisen  within  the  state  of 
2few  York. 

The  argument  is  based  on  the  phraseology  of  subd.  7  of 
-section  263  of  the  Code,  which,  in  view  of  other  legislation, 
is  in  some  respects  confusing.  Section  1780  provides  that 
^^  an  action  against  a  foreign  corporation  may  be  maintained 
by  a  resident  or  this  state  ...  for  any  cause  of  ac- 
tion." This  section  is  a  codification  of  section  427  of  the 
former  Code,  which  provided  ^^  that  an  action  against  a  cor- 
poration created  by  or  under  the  laws  of  any  other  state 
«  .  .  may  be  brought  in  the  supreme  court,  the  supe- 
rior court  of  the  city  of  New  York,  or  the  court  of  com- 
<non  pleas  for  the  city  and  county  of  New  York,  by  a  resi- 
lient of  this  state  for  any  cause  of  action."  So  that,  prior 
to  the  new  Code,  jurisdiction  of  actions  like  the  present, 
both  as  to  parties  and  subject  matter,  was  clearly  vested  in 
this  court. 

The  jurisdiction  so  conferred  was  permanently  continued 
hj  the  provisions  of  the  judiciary  article  of  the  constitution 
:as  amended  m  1869  (art.  6^  sec.  12),  and  if  section  263  of 
itheCode  revision,  or  any  subdivision  thereof,  in  any  manner 
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limits  or  abridges  the  jurisdiction  the  court  possessed  at  the- 
time  the  revision  went  into  effect,  it  is  to  that  extent  un- 
constitutional and  void  (Poppinger  v.  Tutte,  102  -flT.  JV 
88). 

The  right  of  action  is  transitory  (Mclvor  v.  McCabe,  1& 
Ahb.  Pr.  319;.Home  Ins.  Co.  v.  Penn.  E.  E.  Co.,  11  Htm,. 
182 ;  Barney  v.  Bustenbinder,  7  Lans.  210;  s.  o.,  64  £arb^ 
212),  and  if  process  is  (as  it  was  here)  legally  served  within 
the  county,  the  jurisdiction  of  this  court,  both  as  to  subjecl: 
matter  and  parties,  is  complete. 

In  Brooks  v.  Mexican  N.  C.  Co.  (49  iT.  Y.  Super.  [1^ 
J.  d  A]  234;  50  Id.  [17  J.  dk  S."]  281),  ♦  and  Eobinson  ^^ 
Oceanic  8.  N.  Co.  (16  N.  T.  Oiv.  Pro.  188,  aff'd  16  Id.  256),. 
the  plaintiffs  were  non-residents  of  the  state,  a  feature- 
that  distinguishes  those  cases  from  the  one  at  bar,  for  the- 
the  plaintiff  here  is  a  resident  of  Brooklyn,  in  this  state.  lo 
Brooks  V.  Mexican  N.  C.  Co.  (supra)^  section  268  of  the  Code^ 
was  discussed,  and  it  was  doubted  whether  this  court  could 
take  jurisdiction  against  the  force  of  its  provisions. 

The  constitutional  objection  to  that  section  was  neither 
discussed  nor  decided.  That  phase  of  the  question  is- 
squarely  presented  now,  and,  as  the  objection  is  unanswer- 
able, it  must  be  met  and  sustained. 

The  opinion  of  the  court  of  appeals,  in  Eobinson  t^.. 
Oceanic  S.  N.  Co.  (16  N.  T.  Civ.  Pro.  255,  supra\  read  in 
connection  with  that  in  the  Poppinger  v.  Yutte  case  (102^ 
Jf.  T.  38,  9uprd)y  clearly  sustains  the  jurisdiction  of  the 
court  as  to  both  subject  matter  and  parties. 

It  follows  that  the  plaintiff  is  entitled  to  interlocutory^ 
judgmeqt,  with  costs,  on  payment  of  which  the  defendant 
may  withdraw  the  demurrer  and  plead  to  the  merits. 

*  The  special  term  opinion  in  Brooks  V.Mexican  NatU  Constructiott 
Co.  is  reported  18  JT.  T.  Oin,  Pro.  36 ;  the  decision  on  the  affirmance- 
at  general  term  is  the  one  reported  in  49  Super.  Ot.  (16  /.  dk  8.)  234^ 
and  this  was  confirmed  upon  reargument  by  the  opinion  reported  ixk» 
50  Id.  (17  /.  dft  8.)  281. 
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WINGS,  Ebspondent,  v.  De  La  EIONDA  et  al.^ 
Appellant. 

Cnr  CovBT  of  Bbookltk,  General  Tebh  ;  Maboh,  1891. 

§§  1525,  3252,  and  3263. 

OmU    extra  aUawane&^^vhm  mtut  de  paid  to  teeure  neiD  trial  in  an 
action  of  efectment. 

Where  a  new  trial  is  granted  in  an  action  of  ejectment  upon  the  pay- 
ment of  costs,  an  extra  allowance  made  under  section  8252  or 
section  8268  of  the  Code  of  Civil  Procedure  is  a  part  of  the 
costs,  and  must  he  paid  as  a  condition  of  granting  new  trial. 
The  fact  that  the  allowance  was  not  taxed  as  a  part  of  the  costs 
hut  was  included  in  the  findings  of  the  court  does  not  affect  it. 

ilkeidod  March  28, 1891.) 

Appeal  by  the  defendants  by  an  order  of  the  special 
term  directing  that  an  extra  allowance  of  $700,  granted  in 
this  action,  be  paid  as  a  condition  of  the  new  trial. 

The  facts  are  stated  in  the  opinion. 

O.  J.  WeRsj  for  defendants  appellants. 

Charles  H.  Otisj  for  plaintiff  respondent 

Clement,  C. J. — This  is  an  action  of  ejectment,  and  was 
tried  at  special  terra,  and  judgment  was  rendered  in  favor 
of  the  plaintiff.  An  extra  allowance  was  awarded  in  his 
favor  for  the  sum  of  $700.  The  judgment  was  aflSrmed  by 
the  general  term  (5  N,  Y.  Swpp.  550 ;  s.  c,  25  St.  Rep. 
1005),  and  the  court  of  appeals  (25  N.  E.  Rep.  1064),  and 
the  defendants  then  applied  at  special  term  for  a  new  trial, 
on  payment  of  costs,  which  motion  was  granted. 
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The  learned  judge  held  that  the  allowance  of  $7oo 
Bhould  be  paid  as  part  of  the  costs,  and  the  defendants  took 
this  appeal  from  so  much  of  the  order  as  required  the  pay- 
ment of  the  allowance.  This  question  does  not  appear  to 
have  ever  before  been  raised,  and  no  authority  directly  in 
point  has  been  cited.  The  counsel  for  the  appellants  lays 
stress  on  the  fact  that  the  court  found  that  the  plaintiff  was 
entitled  to  judgment,  ^^  together  with  his  costs  and  an  extra 
allowance  of  $700,"  and  that  the  allowance  was  not  taxed 
in  the  bill  of  costs.  It  would  have  been  technically  the 
proper  practice,  in  our  opinion,  for  the  clerk  to  have  in- 
cluded in  the  bill  of  costs  the  allowance.  It  is  the  custom 
of  the  clerk  to  endorse  on  the  judgment  roll  the  damages 
and  costs  separately,  including  the  allowance  in  the  costs, 
and  it  is  also  usual  for  the  clerk  to  tax  in  the  bill  of  costs 
allowances,  whether  the  party  is  entitled  to  the  same  under 
sections  3252  or  3253  of  the  Code  of  Civil  Procedure.  We 
do  not  think  that  the  fact  that  the  allowance  was  net  taxed, 
or  that  the  court  in  the  findings  directed  an  allowance  in 
addition  to  the  costs,  has  any  bearing  on  the  question  before 
us  for  review. 

Prior  to  the  Revised  Statutes,  the  action  of  ejectment 
was  simply  to  recover  the  possession,  and  the  party  could 
sue  as  often  as  he  chose,  and  could  only  be  stayed  by  the 
court  of  chancery  (Bates  v.  Stearns,  23  Wend.  482).  By 
the  Revised  Statutes  it  was  provided  that  a  judgment  in 
ejectment  should  be  vacated  within  three  years  on  payment 
of  all  costs  and  damages.  The  damages  did  not  cover  mesne 
profits  prior  to  the  Code  of  Civil  Procedure  (Larned  v. 
Hudson,  57  iT.  Y.  151).  The  provision  of  the  Revised 
Statutes  as  to  new  trials  in  action  of  ejectment  is  re-enacted 
in  section  1525  of  the  new  Code.  The  same  is  allowed  upon 
payment  of  all  costs  and  damages  other  than  for  rents  and 
profits  and  for  use  and  occupation.  The  right  to  the  rents 
nnd  profits  cannot  be  determined  until  after  the  new  trial, 
:r  <1  hence  the  defeated  party  should  not  pay  the  same  until 
the  title  is  determined.    It  will  be  seen  that  sinoe  the  Re- 


VOL.  XX.  186 

Wings  «.  De  La  Rionda. 

yised  Statutes  the  defendant  seeking  a  new  trial  in  eject- 
ment has  been  compelled  to  pay  ^<  all  costs  and  all  damages" 
except  damages  for  mems  profits. 

We  are  of  opinion  that  an  extra  allowance  is  an  item  of 
eosts,  just  as  mnch  as  the  trial  or  term  fee.  The  word 
^^ allowance"  means  the  snm  granted  as  additional  costs. 
Title  of  the  Code  of  Procedure  was  as  follows:  "Of  the 
cost  in  civil  actions,"  section  303  provided  that  "  there 
may  be  allowed  to  the  prevailing  party  upon  the  judgment 
certain  sums  by  way  of  indemnity  for  his  expenses  in  the 
action,  which  allowances  are  in  this  act  termed  ^ costs.'" 
By  this  section  "allowances"  and  "costs"  had  the  same 
meaning,  and  the  expression  "  additional "  allowance  meant 
additional  costs.  See  sections  308  and  309  of  Code  of  Pro- 
cednre.  See,  also.  Downing  v.  Marshall  (37  N.  Y.  380, 
384);  chapter  21  of  the  Code  of  Civil  Procedure  is  en- 
titled "  Costs  and  fees,"  and  title  2  is  entitled  "  Fixing  the 
amount  of  costs,"  and  article  1,  "  Sums  allowed  as  costs ; 
disbursements."  By  a  careful  reading  of  section  3253,  in- 
cluded in  such  article,  title,  and  chapter,  it  is  evident  that 
an  allowance  is  awarded  as  an  item  of  costs. 

It  is  claimed  that  an  extra  allowance  has  been  awarded 
on  the  second  trial,  and  that  thereby  the  plaintiff  may  re- 
ceive an  allowance  of  10  per  cent.  We  are  only  called  to 
decide  whether  the  plaintiff  was  entitled  to  be  paid  the 
allowance  awarded  on  the  fii*st  judgment.  Whether  the 
•court  had  power  to  grant  the  second  allowance  need  not  be 
be  determined  until  the  question  is  presented.  We  see  no 
reason  why  the  plaintiff  was  not  entitled  to  be  paid  the 
allowance  included  in  the  judgment,  as  the  Code  provides 
that  he  is  entitled  to  receive  all  costs  and  all  damageft  ex* 
cept  mesne  profits. 

Order  affirmed,  with  $10  costs  and  disburbements^ 

Van  Wyok,  J.,  concurred. 
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BLAUVELT,  RBSPororar,  v.  POWELL,  Appellant. 

SUFBBMB   OOUBT,   SSOOKD  DEPABTlCBaVT,    GENERAL    TkBH^ 

Febbuabt,  1891. 
§500. 

Jiatement-^plsa  <^  amoiGi&r  actum  p&ndinff—vfhat  mtmfermoe  wih 
tenants  posietsian  amaunU  to  enetion. 

In  an  action  to  recover  instalment  of  rent  due  under  a  lease,  the  de- 
fence of  a  former  action  pending  for  the  subsequent  instalment 
of  rent  is  not  sustained  when  it  does  not  appear  when  such 
other  action  was  brought. 

A  trespass  by.  strangers  is  not  an  eviction  of  the  tenant  by  his  land- 
lord ;  to  constitute  such  an  eviction  there  must  be  dispossession 
by  paramount  title  or  by  the  acts  of  the  landlord,  or  he  or  his 
servants  must  make  the  occupaucy  so  annoying  and  uncomfort- 
able as  to  justify  his  tenant  in  removing  theitefrom. 

(Bedded  F^brua/ry  11,  1691.) 

Appeal  by  the  defendant  from  a  judgment  in  favor  of 
the  plaintifi  rendered  by  the  Rockland  county  court. 

The  facts  appear  in  the  opinion. 

Owrrett  Z,  Snider ,  for  defendant  appellant. 

WiMa/m,  E,  Oowdy^  for  plaintiff  respondent. 

Babnabd,  P.J. — This  action  was  originally  commenced 
before  a  justice  of  the  peace.  The  complaint  stated  the 
cause  of  action  to  be  for  rent  of  rooms  in  Nyack  for  three 
months,  being  the  months  of  September,  October,  and 
November,  1888.    The  leasing  was  admitted,  as  stated,  at 
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$15  per  xnoDthy  and  that  the  rent  was  nnpaid  for  three- 
months.  The  defence  stated  in  the  answer  was  former  suit 
pending  and  eviction. 

The  action  was  commenced  on  the  23d  of  November^ 
1889.  There  was  offered  in  eyidence  a  copy  of  the  jndg- 
meut-roU  of  the  county  court,  showing  an  action  brought 
for  rent  of  December,  1888,  and  January,  February,  and 
March,  1889.  This  record  was  rejected  because  not  duly^ 
certified.  The  paper  is  not  returned,  and  it  is  impossible- 
to  say  whether  it  was  or  was  not  certified,  so  as  to  justify 
its  introduction  in  evidence.  It  was  proven  that  an  action* 
had  been  commenced  for  the  latter  months  of  the  year,  but 
the  time  of  its  commencemant  was  not  disclosed.  The  de- 
fence of  a  former  action  pending  therefore  fails.* 


*  Where  the  defence  is  the  pendency  of  another  action  for  the- 
same  cause,  the  answer  must  allege  and  the  defendant  must  prove* 
that  the  other  action  was  pending  when  the  present  one  was  com-^ 
menced. 

In  Porter  v.  Kingsbury  (77  i!^.  F.  164,  167),  Mr.  Justice  Aiidbbws,. 
delivering  the  opinion  of  the  court  of  appeals  in  which  ah  concurred 
said:  ''The  plea  of  a  former  suit  pending  between  the  parties  for- 
the  same  thing,  was  allowed,  to  prevent  vexations  and  oppressive- 
suits;  and  if  sustained,  the  second  writ  abated,  and  judgment  passed, 
for  the  defendant.  It  was,  however,  a  plea  which  in  its  nature  re> 
lated  to  the  facts  existing  at  the  commencement  of  the  action  ix». 
which  the  plea  was  interposed.  The  question  was  whether  at  the- 
time  of  giving  out  the  second  writ,  there  was  a  writ  in  being  .  .  . 
and  in  a  case  from  the  year  books  (89  K  0.  12  pi.  16,  cited  m  5^ 
Mbm.  174),  it  was  holden,  that  it  must  appear  of  record  that  the- 
two  actions  are  for  the  same  cause,  and  that  the  first  writ  was  pend- 
ing 'when  the  second  writ  was  purchased.'  ...  It  is  plain  that  the^- 
plea  of  a  former  suit  pending  can  only  be  supported  by  showing  as. 
matter  of  fact  that  a  former  suit  was  pending  when  the  second  uctioiS' 
was  commenced." 

In  Hadden  v.  St.  Louis,  Iron  Mountain  &  Southern  It.  ik  Co.  (57 
Mno.  Pr,  990),  Judge  Van  Yorst,  at  a  special  term  of  tne  supreme^ 
court  (May,  1879),  says:  "  It  is  not  ayerred  in  the  answer  that  the 
action  in  the  federal  court,  in  Missouri,  was  pending  at  the  time  or 
the  commencement  of  the  present  suit.  ...    To  avail  as  a  ground  or 
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All  the  inBtalments  dne  upon  a  contract  maet  be  in- 
winded  in  an  action,  bat  separate  actions  are  legal  for  each 
instalment,  and  it  is  manifest  that  this  action  was  first  com- 
menced, and.  after  all  the  instalments  became  dne  for  the 
remainder  of  the  year,  the  action  in  the  county  court  was 
commenced. 

The  defence  of  eviction  also  failed.  The  plaintiff's 
lease  only  permitted  the  use  of  apartments  in  a  house,  and 
the  eviction  consisted  in  the  fact  that  independent  parties 
and  their  workmen  made  noises  and  committed  trespasses 
while  erecting  houses  east  and  west  of  the  houses  in  which 
the  demised  premises  were  situated.  A  trespass  by 
strangers  is  not  an  eviction.  There  must  be  dispossession 
by  a  paramount  title,  or  by  the  act  of  the  landlord,  or  he  or 
liis  servants  must  make  the  occupancy  so  annoying  and  un- 
-comfortable  as  to  justify  a  tenant  in  removing  from  the 
.same.  The  proof  showed  nothing  to  justify  a  conclusion  of 
an  eviction. 

The  judgment  should  therefore  be  aflSrmed,  with  costs. 

Dykeman  and  Pbatt,  J  J.,  concurred. 

abatement  of  the  second  suit  the  first  one  must  have  been  pending 
when  the  second  one  was  commenced.'^ 

In  KichoU  «.  Mason  (31  Wend.  889,  841),  Mr.  Justice  Brosson, 
«aid:  '*  The  pendency  of  another  suit  for  the  same  cause  of  action, 
maybe  pleaded  in  abatement  of  a  suit  subsequently  commenced; 
4)ut  the  converse  of  the  proposition  does  not  hold  true.  The 
-original  or  first  suit  cannot  be  abated  by  a  plea  that  another  action 
for  the  same  cause  was  afterwards  commenced." 

In  Renner  «.  Marshall  (1  Wheat,  U,  8.  215,  217),  Story,  J.,  says: 
-<' A  subsequent  suit  may  be  abated  by  an  allegation  of  the  pendency 
of  a  prior  suit;  but  the  converse  of  the  proposition  is,  in  personal 
^actions,  never  true." 

To  precisely  to  the  same  effect  is  Wood  v.  Lake  (13  WUe.  89,  91). 
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HOOKER,  Rbspondent,  v.  CITY  OF  ROCHESTER,  Ap. 

PELLANT. 

CouBT  OF  Appeals  ;  Mabch,  1891. 

§  1022. 

Finding^-^when  failure  to  makej  eannot  he  objected  to  en  appeal. 

Where  in  an  equitable  action  to  recover  damages  for  maintaining  &. 
nuisance  and  to  restrain  its  continuance,  there  was  but  one  issue 
of  fact  in  the  case  and  that  was  submitted  to  the  jury  and  found 
in  favor  of  the  plaintiff,  whose  attorney  then  moved  at  special 
term  upon  notice  for  judgment  upon  the  verdict  and  for  an  in* 
junction,  and  an  order  for  such  judgment  was  accordingly  made 
without  any  objection  being  taken  by  the  defendant's  attorney 
that  there  was  any  informality  in  the  application, — Eiild^  that  it 
must  be  assumed  that  the  court  adopted,  as  it  had  a  right  to 
do,  the  verdict  of  the  jury  upon  the  issue  of  fact ;  that  the  ver- 
dict covering  the  whole  ground  of  the  controversy  on  the  facts, 
the  nght  of  the  plaintiff  to  the  injunction  followed  upon  the 
adoption  by  the  court  of  the  finding  of  the  jury ;  that  while  the 
correct  practice  was  for  the  judge  to  have  made  findings  of  fact 
and  law,  his  failure  to  do  so  was  an  irregularity  merely,  and,  no 
objection  having  been  taken  at  the  time,  was  not  ground  for  re- 
versing the  judgment  on  appeal  therefrom. 

Where  in  an  action  to  recover  damages  occasioned  by  a  nuisance 
and  to  enjoin  its  continuance,  it  appeared  that  the  right  of  the 
plaintiff  to  damages  had  been  adjudicated  by  three  several 
judgments  in  his  favor  recovered  previous  to  the  present  action, 
based  upon  the  same  wrong,  the  cases  differing  only  in  respect. 
to  the  period  for  which  damages  were  given  for  the  nuisance 
complained  of, — Hddy  that  the  right  to  the  injunction  followed 
as  a  matter  of  course  from  the  continuing  character  of  the  in- 
jury. 

Hooker  «.  City  of  Kochester  (85  8t.  Sep,  408)  affirmed. 

(IM(U  March  17,  1891). 
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Appeal  by  the  defendant  from  a  judgment  of  the  gen- 
•eral  term  of  the  snpreme  coart  in  the  fifth  department  af- 
firming a  judgment  of  the  special  term  awarding  damages 
for  the  maintenance  of  a  nuisance,  and  permanently  reatrain- 
ing  its  continuance  from  and  after  October  1, 1889. 

The  material  facts  appear  in  the  opinion. 

Henry  J.  StMivanj  for  defendant  appellant. 

Eugene  Van  Voorhis,  for  plaintiff  respondent. 

Andrews,  J. — ^There  seems  to  be  no  reasonable  ground 
ior  this  appeal.  This  was  an  equitable  action  for  an  in junc- 
'tion  and  for  damages.  The  right  of  the  plaintiff  to  dam- 
ages has  been  adjudicated  by  three  several  judgments  in  his 
favor,  recovered  prior  to  the  present  one,  based  upon  the 
same  wrong,  the  cases  differing  only  in  respect  of  the  period 
for  which  damages  were  given  for  the  nuisance  complained 
^f .  The  right  to  an  injunction  follows  as  a  matter  of  course 
from  the  continuing  character  of  the  injury,  and  this  also 
has  been  adjudicated  in  other  actions  by  other  parties  simi- 
larly situated  (Chapman  v.  City  of  Rochester,  110  N,  Y. 
•273;  Jackson  v.  Same,  85  8t.  Rep.  73). 

The  sole  ground  of  the  appeal  is  that  it  was  irregular 
-for  the  judge  at  special  term  to  make  an  order  for  judg- 
ment for  the  damages  found  by  the  jury,  and  for  an  injunc- 
tion, without  a  trial  of  the  question  whether  the  plaintiff 
was  entitled  to  equitable  relief  and  a  decision  stating  the 
findings  of  fact  and  law. 

There  was  but  one  issue  of  fact  in  the  case,  and  that  was 
submitted  to  the  jury  and  was  found  in  favor  of  the  plain- 
tiff. The  plaintiff's  attorney  then  moved  at  special  term 
upon  notice  for  judgment  upon  the  verdict  and  for  an  in- 
junction. The  defendant's  attorney  on  the  hearing  of  the 
motion  contented  himself  with  objecting  simply,  without 
.suggesting  that  there  was  further  evidence  in  the  case,  or 
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that  there  was  any  informality  in  the  application.  The 
order  for  judgment  recites  that  it  was  made  on  the  plead- 
ings, the  verdict  and  the  evidence  in  the  case,  and  the  court, 
without  making  any  special  findings,  ordered  judgment  in 
favor  of  the  plaintiff  for  damages  as  found  by  the  jury,  and 
for  an  injunction,  and  pursuant  thereto  judgment  was  en- 
tered. The  appeal  is  from  the  order  and  judgment  It 
must  be  assumed  that  the  court  adopted,  as  it  had  a  right 
to  do,  the  verdict  of  the  jury  upon  the  issue  of  fact.  There 
was  then  nothing  left  to  be  tried.  The  verdict  covered  the 
whole  ground  of  controversy  on  the  facts,  and  the  right  of 
the  plaintiff  to  an  injunction  followed  upon  the  adoption  by 
the  court  of  the  finding  of  the  jury  (see  Hammond  v.  Mor- 
gan, 101  JiT.  Y.  179;  Acker  v.  Leland,  109  Id.  5).  The 
-correct  practice  was  for  the  judge  to  have  made  a  finding 
of  fact  and  law ;  but  this  was  an  irregularity  merely.  The 
defendant's  counsel  did  not,  so  far  as  appears,  object  to  the 
form  of  procedure,  or  make  any  request  for  a  formal  trial 
or  findings.  It  would  be  the  sheerest  technicality  to  re- 
yerse  the  judgment  or  order  for  the  reasons  suggested.  If 
the  defendant  was  entitled  to  any  relief,  the  remedy  was 
by  motion. 

The  judgment  and  order  should  be  afiOjrmed,  with  costs* 

All  conpurred. 
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HARRIS,  Rbspohdeht,    v.  MUTUAL  LIFE  INSUR 
ANCE  COMPANY  et  al^  Appkllantb. 

SuPBKMS   CousT,    First  Defabtment,    General  Tkrk; 
Mabch,  1891. 

§  459  et  seq. 

Focr  penon^-iohen  ncnrrmideat  may  he  allowed  to  eusin  ihi$  ttaU  or 
mmA — who  ehovld  he  appointed  aUorney. 

A  non-resident  of  this  state  may  in  a  proper  case  be  allowed  to  sue 
here  iv  forma  pauperii. 

An  order  permitting  the  plaintiff  to  prosecute  an  action  as  a  poor 
person  should  not  be  granted  except  in  a  reasonably  clear  case, 
where  it  is  reasonably  certain  that  the  process  of  the  court  will 
not  be  abused;  even  then  the  court  should  not  assign  as  cuuiitiel 
the  attorney  making  the  application,  unless  the  case  is  excep- 
tional and  it  clearly  appears  that  the  parties  seeking  to  sue  as  a 
poor  person  know  that  the  counsel  assigned  is  bound  to  act  in 
the  action  without  compensation,  and  the  counsel  certifies  to  the 
court  that  he  will  so  act,  and  that  no  charge  or  claim  for  coun- 
sel fee  will  be  made  by  any  one  (Danibls,  J.,  dissenting). 

Harris  v.  Mutual  Life  Ins.  Co.  (18  JT.  T.  Ok.  Pro.  195)  reversed. 

(JJeeided  March  13,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term,  denying  motion  to  vacate  ai^ 
order  permitting  the  plaintiff  to  proeecnte  this  action  as  a 
poor  person. 

Ddviesj  Short  dk  Townsend^  for  defendant  appellant 

Christopher  Finey  for  plaintiff  respondent. 

Van  Bbunt,  P.J. — The  court  undoubtedly  has  the^ 
power  to  make  an  order  allowing  a  non-resident  to  sue  as  a. 
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poor  person ;  but  such  an  order,  even  in  the  case  of  a  resi- 
dent, sboald  not  be  granted  except  in  a  reasonably  clear 
case,  and  where  it  is  reasonably  certain  that  the  process  of 
the  court  will  not  be  abused,  and  it  may  well  be  doubted 
whether  the  case  at  bar  falls  within  that  category ;  but  the 
court  should  not  assign  as  counsel  the  atttorney  making  the 
application,  except  in  exceptional  cases,  and  then  only  where 
it  clearly  appears  that  the  party  seeking  to  sue  as  a  poor 
person  knows  that  the  counsel  assigned  is  bound  to  act  in 
the  action  without  compensation,  and  where  the  counsel  cer- 
tifies to  the  court  that  he  will  so  act,  and  that  no  charge  or 
claim  for  counsel  fees  by  anybody  will  be  made. 

In  most  cases,  however,  in  order  to  prevent  abuses,  a 
person  entirely  disconnected  with  the  proceeding  should  be 
appointed,  who  will  see  that  improper  use  is  not  made  of 
the  privilege  granted. 

I  think,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  leave  to  the  plaintifE  to  make  a  new  appli* 
cation. 

O'Brien,  J.,  concurred. 

Daniels,  J.  {dissenting). — The  petition  presented  by 
the  plaintiff  for  leave  to  prosecute  this  action  as  a  poor  per- 
9on  contained  all  that  has  been  required  for  that  purpose  by 
aection  459  of  the  Code  of  Civil  Procedure.  But  it  ap- 
peared that  she  was  a  resident  of  tlie  city  of  Chicago,  in  the 
state  of  Illinois,  and  for  that  stason  it  has  been  urged  that 
«he  was  not  within  this  privilege,  as  it  has  been  created  by 
the  statute.  But  the  section  preceding  the  one  just  referred 
to  has  been  made  so  broad  as  to  include  any  poor  person, 
and  no  language  has  been  employed  which  by  any  fair  im- 
plication can  be  restricted  to  residents  of  this  state ;  and  no 
substantial  reason  for  making  that  distinction  appears  to 
exist.  To  maintain  the  plaintiff's  action,  it  became  necessary 
for  her  to  resort  to  the  courts  of  this  state.  The  defendant 
18  a  corporation  organized  and  carrying  on  its  business  un- 
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der  the  laws  of  this  state;  and  if  the  plaintiff  is  to  secure 
any  redress  whatever  by  an  action  in  her  favor,  it  must  be 
by  means  of  a  suit  prosecuted  against  the  defendant  in  this 
state ;  and  to  all  such  actions  the  provisions  of  the  Code 
upon  this  subject  appear  to  extend.  And  no  solid  distinc- 
tion can  be  made  between  the  rights  or  merits  of  a  claimant 
residing  within  this  state  and  those  presented  by  a  resident 
of  another  state,  obliged  to  resort  to  the  tribunals  of  this 
state  for  redress  and  indemnity.  But  all  such  cases  appear 
to  stand  upon  the  same  meritorious  ground,  where  the 
plaintiff  is  not  financially  capable  of  commencing  and  pros- 
ecuting the  action  otherwise  than  as  a  poor  person. 

This  subject  was  considered  in  Heckman  v.  Mackey  (13 
If.  Y.  Civ.  Pro.  11.)  by  the  United  States  circuit  court  for 
the  southern  district  of  New  York ;  and  it  was  there  held  that 
no  such  distinction  as  the  defendant's  counsel  have  now  in- 
sisted upon  can  be  maintained  under  the  language  of  the 
statute.  And  under  a  similar  law  in  the  state  of  North 
Carolina  the  same  construction  was  deemed  to  be  both  re- 
quired and  justified  (Porter  v.  Jones,  68  N.  G.  320).  And 
the  decision  which  was  then  made  was  in  part  placed  upon 
subdivision  1,  §  2,  art.  4,  of  the  constitution  of  the  United 
States,  declaring  that  ^^  the  citizens  of  each  state  shall  be 
•entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states."  Cases  have  been  decided  by  the  special 
terms  in  which  this  distinction  has  been  approved,  but  they 
do  not  stand  upon  the  application  of  any  such  rules  of  con- 
Btmction  as  should  commend  them  to  the  adoption  of  this 
court.  On  the  contrary,  the  two  decisions  which  have  al- 
ready been  mentioned  are  more  consistent  with  the  language 
of  the  law  and  the  remedy  intended  to  be  provided  by  it, 
and  should  be  followed  in  preference  to  the  other  eases  which 
have  been  decided  under  these  provisions  of  the  statute. 

The  plaintiff  previously  brought  an  action  for  the  same 
relief  in  the  court  of  common  pleas  of  the  city  of  New 
York,  and  it  was  there  dismissed  upon  the  facts  set  forth  in 
her  complaint.    But  whether  this  dismissal  will  constitute 
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a  bar  to  the  present  action  does  not  sufficiently  appear  from 
the  affidavits  presented  upon  the  hearing  of  the  motion  as 
to  justify  a  conclusion  adverse  to  the  plaintiff.  It  is  stated 
tliat  the  dismissal  took  place  under  the  authority  of  Frank 
V.  Insurance  Co.  (102  iT.  T.  266).  But  in  that  case  it  ap- 
peared  that  the  policy  iu  suit  had  become  forfeited  by  the 
omission  to  keep  up  the  premium,  while  in  this  case  that 
fact  does  not  appear  to  exist.  Whether  the  plaintiff  will  be 
able  to  maintain  bis  action  upon  the  policy  it  is  not,  how- 
ever, necessary  to  decide.  It  is  sufficient  that  no  legal  ob- 
stacle positively  appears  to  stand  at  the  present  time  in  her 
way. 

The  case  is  one,  therefore,  where  the  court  could  prop- 
erly refuse  to  vacate  the  order  allowing  her  to  prosecute 
the  action  as  a  poor  person ;  and  it  followed  from  that  fact 
that  the  order  requiring  her  to  file  security  for  costs  could 
sot  regularly  be  made  or  maintained. 

The  order  should  be  affirmed,  with  $10  costs,  and  the 
•disbursements. 


PEOPLE  ex  rd.  WIN ANS  et  al.,  Appbllahts,  v.  ADAMS 
et  al.f  Rbspokdbnts. 

fiUFBEICB     OOTTBT,    FiBST    DePABTMSNT,     GeNBIUL  TeEH  ; 

Mabch,  1891. 

§§  1953  and  326a 

Extra  dOowanee — ham  upon  which  eomptUed, 

In  an  action  brought  by  the  people  upon  the  relation  of  persons 
daiming  to  hold  an  office  in  a  religious  corporation  to  oust  the 
defeDdants  from  such  office  which  it  is  alleged,  they  usurped; 
where  the  complunt  demands  that  the  alleged  usurpers  pay  a  line 
of  $9,000,  as  imposed  by  the  Code  of  Civil  Procedure,  {  1056,-* 
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Hdd,  that  the  demand  for  the  payment  of  such  fine  was  suffi- 
cient  basis  on  which  to  grant  the  defendants  upon  their  succeed- 
ing, an  additional  allowance  under  section  3358  of  the  Code  of 
Civil  Procedure. 
{Decided  March  13,  1891.) 

Appeal  by  the  relators  from  an  order  of  the  New  Tort 
county  circuit  granting  the  defendants  an  additional  allow- 
ance of  $350. 

This  action  was  brought  by  the  people  upon  the  relation 
of  Winans  and  others,  claiming  to  have  elected  the  vestry- 
men of  the  Church  of  the  Nativity,  to  oust  the  defendants 
from  such  ofiiices,  into  which  it  was  alleged  in  the  complaint 
they  had  unlawfully  intruded.  The  complaint,  in  addition  to- 
demanding  the  ousting  of  such  defendants  from  said  offices, 
also  demanded  that  each  of  them  be  fined  pursuant  to  the  pro- 
visions of  section  1956  of  the  Oode  of  Civil  Precedure  the 
sum  of  $2,000,  making,  as  there  were  ten  defendants,  in  the 
aggregate  the  sum  of  $20,000,which  sum  it  was  asked  should 
be  imposed  as  a  fine.  The  complaint  was  dismissed  upon 
the  trial,  and  exceptions  were  ordered  to  be  made  in  the  first 
instance  at  general  term.  Thereafter,  the  defendants- 
moved  before  the  judge  holding  circuit,  at  which  the  case 
was  tried  for  an  extra  allowance,  and  such  allowance  was- 
granted,  and  this  appeal  thereupon  duly  taxed. 

WiUiam  S.  Arrumx  and  Willium  J.  Lardner  {Charles 
F.  Taher^  attorney-general),  for  relators,  appellants. 

MiUeVy  Peckham  and  Dixon^  for  defendants,  respon- 
dents. 

Bradt,  J. — ^This  is  an  action  against  the  defendants  aa 
usurpers,  and  its  object  is  to  oust  them.  The  relief  de- 
manded is  not  only  this,  but  that  others  named  be  declared 
entitled  to  the  offices  they  usurped,  and  that  each  of  the 
usurpers  pay  a  fine  of  $2,000.      The  fine  could  be  imposed 
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under  section  1956  of  the  Code,  and  the  defendants,  having 
ihiB  additional  claim  made  against  them,  were  jnstified  in 
making  any  and  all  preparation  to  resist  it.  The  proof  re- 
quired to  warrant  such  a  fine,  it  has  been  said,  must  be  of 
49ome  criminal  or  grossly  improper  act  in  taking  or  holding 
the  oflSce  (People  v.  Nolan,  66  Soto.  Pr.  468) ;  and  hence 
the  claim  was  not  only  grave  in  aspect,  but  to  an  amount 
aggregating  $20,000,  as  said  by  the  learned  justice  in  the 
•court  below ;  and  the  basis,  therefore,  for  an  additional  allow- 
4ince  under  section  8258  of  the  C!ode.  If  the  plainti£Es  did  not 
intend  to  essay  to  recover  the  sum  named,  it  should  not  have 
been  claimed  in  the  complaint.  It  is  there,  however,  and 
must  bear  the  ordinary  vicissitudes  of  legal  proceedings. 

Tiie  order  appealed  from  should  be  affirmed,  with  $10 
-costs  and  disbursements. 

Yan  Bbunt,  p.  J.  and  Daitibls,  J.  concurred. 


THE  RIO  GRANDE  WESTERN  RAILROAD  00., 

Appellant,  v.  ROTHSCHILD,  Respondent. 

4SUPSEBCE     COUBT,    FlKBT    DePABTMENT,    GbNEBAL     TbBIC 

Januaby,  1891. 

§48L 

PUadinff—'law  of  foreign  staU  haw  pUadsd. 

The  law  of  a  foreign  state  is  a  fact  to  be  aUeged  and  proved  like  any 
other  fact;  and  while  it  is  not  necessary  to  plead  the  evidence  of 
the  fact  whether  such  eTidence  be  embodied  in  the  statutes  of 
the  foreign  state  or  in  the  decisions  of  its  courts,  the  fact  that 
a  given  proposition  is  the  law  must  be  stated  if  such  fact  is 
essential  to  a  recovery. 

"Where  in  an  action  brought  upon  certain  interest  coupons  attached 
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to  mortgage  bonds  of  a  corporation,  the  plaintiif  asserts  that  th» 
defendant  is  liable  upon  them  by  reason  of  a  consolidation  of 
the  corporation  which  issued  them  with  another  corporation, 
and  the  only  allegation  in  the  complaint  from  which  this  l^al 
liability  could  be  inferred  was  in  these  words,  "Thereby  and 
under  the  laws  of  the  state  of  Colorado  and  of  the  territory  of 
Utah  ...  all  the  debts,  liabilities,  and  duties  of  sud  con* 
solidating  companies  and  corporations  lespectiTely,  thereupon 
attached  to  said  new  corporation,  the  defendant  herein,  and  be- 
came enforceable  against  it  to  the  same  extent  as  if  said  debts, 
liabilities,  and  duties  had  been  incurred  or  contracted  by  it," — 
Bdd,  that  a  demurrer  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  should 
be  sustained ;  that  the  allegation  quoted  was  not  a  statement  of 
fact  but  of  a  legal  conclusion  from  undisclosed  facts. 

Bimey  e.  Drezel  (88  Hun^  84)  distinguished* 

{Decided  January,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the  New^ 
York  county  special  term  overmling  a  demurrer  interposed 
to  the  plaintiff's  complaint. 

The  facts  are  stated  in  the  opinion. 

Theodore  F.  H.  Meyer^  for  defendant,  appellant. 

William  StratisSy  for  plaintiff  respondent. 

Babbbtt,  J. — The  defendant  is  a  foreign  corporation 
created  by  the  laws  of  Colorado  and  TJtal).  It  is  sued  upon 
interest  coupons  attached  to  mortgage  bonds  of  another 
corporation.  The  plaintiff  claims  that  the  defendant  is 
liable  upon  these  coupons  I)y  reason  of  a  consolidation  of 
the  corporation  which  issued  the  mortgage  bonds  with 
another  corporation,  and  he  claims  that  the  present  defend* 
ant  by  this  consolidation  became  liable  upon  these  coupons.. 
The  only  allegation  in  the  complaint  from  which  this  legal 
liability  can  be  inferred  is  in  these  words :  ^^  Thereby,  and 
under  the  laws  of  the  state  of  Colorado  and  of  the  territory 
of  Utah  aforesaid,  all  the  debts,  liabilities,  and  duties  of  said 
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consolidating  companies  and  corporations  respectively,  there- 
upon att4udied  to  said  new  corporation,  the  defendant  herein, 
and  became  enforceable  against  it  to  the  same  extent  as  if 
said  debts,  liabilities,  and  duties  had  been  incurred  or  con- 
tracted by  it." 

The  demurrer  is  upon  the  gi*ounds  that  the  laws  of 
Colorado  and  Utah  are  facts,  which  must  be  pleaded,  and 
that  the  bare  allegation  that  under  these  laws  the  liabilities  of 
the  consolidating  companies  became  attached  to  the  defend- 
ant and  enforceable  against  it  is  insufficient  to  constitute  a 
cause  of  action. 

We  think  the  demurrer  was  well  founded.  The  allega- 
tion is  not  a  statement  of  fact,  but  of  a  legal  conclusion 
from  undisclosed  facts.  It  is,  in  effect,  saying  that  under 
foreign  laws,  of  which  we  know  nothing,  one  peraon  has 
become  liable  for  another  person's  debts,  and  it  differs  in 
no  substantial  particular  from  an  allegation — which  has 
always  been  treated  as  a  mere  conclusion — ^that  the  defend- 
ant is  indebted  to  the  plaintiff. 

It  is  clear  that  the  foreign  law  should  have  been  pleaded. 
The  law  of  a  foreign  state  is  a  fact  to  be  alleged  and  proved 
like  any  other  fact.''*'  It  is  not  necessary  to  plead  the  evi- 
dence of  the  fact,  whether  such  evidence  be  embodied  in  the 
statutes  of  the  foreign  state,  or  in  the  decisions  of  its  courts. 
But  the  fact  that  a  given  proposition  is  the  law  must  be 
stated,  if  such  fact  is  essential  to  a  recovery. 

The  case  of  Bimey  v.  Drexel  (33  J?im,  34)  does  not 
conflict  with  this  conclusion.  There  a  fact  was  stated ; 
namely,  that  upon  the  testatoi^'s  death  his  personal  prop- 
erty, "  under  the  laws  of  France,"  vested  immediately  in 
certain  of  the  plaintiffs.  That  was  in  substance  an  allega- 
tion that  those  persons  were  the  owners  of  the  property 

♦  See  Throop  t>.  Hatch  (3  Ahb.  Pr.  28);  Phinney  «.  Phinney  (17 
Bine,  Pr.  129);  Humphreys  v.  Chamberlain  (1  Code  R  N.  S.  887); 
Kipp  «.  McLean  (2  MeCarty^s  Ovo.  Pro,  166);  Cambeis  «.  McDonald 
(2  St,  Bep.  130);  Robarge  «.  Central  Vt.  R  R.  Co.  (18  Ahb,  N,  CI 
863);  Fagan  v.  Strong  (17  N.  T.  Civ.  Pro,  438). 
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which  the  defendants  were  charged  wi^h  having  converted ; 
in  other  words,  an  allegation  of  the  fact  of  plaintiff's  title. 
It  is  true  that  this  allegation  was  coupled  with  a  disclosure 
of  its  legal  source.  But  such  disclosure  was  superfluous. 
It  was  simply  a  suggestion  of  the  nature  of  the  proof  which 
would  be  adduced  upon  the  trial  to  support  the  fact  of  title, 
as  alleged.  It  will  be  observed,  too,  that  the  defendants  in 
that  case  were  sought  to  be  charged  with  a  common  law 
liability,  while  the  defendants  here  can  only  be  held  under 
the  statutes  of  Colorado  and  Utah. 

The  plaintiff  here  has  neither  pleaded  such  statutes  nor 
any  fact  from  which  the  conclusion  that  a  liability  for  the 
coupons  in  suit  attached  to  the  defendant  and  became  en- 
forceable against  it  can  be  deduced. 

The  judgment  should,  therefore,  be  reversed,  with  costs, 
and  the  demurrer  sustained,  with  leave  to  the  plaintiff  to 
amend  his  complaint  within  twenty  days,  upon  payment  of 
the  costs  of  the  demurrer  and  of  this  appeal. 

ViiN  Brunt,  P.J.,  and  Baetlett,  J.,  concurred. 


TOWNSEND,  Respondent,  v.  THE  MAYOR,  etc.,  OP 
NEW  YORK,  Impleaded,  etc..  Appellant. 

SuPBEioB  Court  of  the  City  of  New  York,  General 
Term  ;  January,  1891. 

§  1301. 

Appeal — iohm  order  direcUng  interlocutory  judgment  not  reoimoed  he- 
cause  not  tpec\fled  in  notice  of  appeal. 

Where  a  notice  of  appeal  from  an  interlocutory  judgment  overnil- 
ing'a  demurrer  does  not  ask  for  the  review  of  the  order  of  the 
court  below  directing  the  entry  of  the  interlocutory  judgment, 
the  order  u  not  before  the  court  for  review,  and  the  luterluc- 
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utory  judgment  being  entered  in  conformity  with  it  cannot  be 
reyersed  while  the  order  directing  its  entry  stands. 
iPeMed  January  1891.) 

Appeal  by  the  defendant  from  an  interlocutory  judg- 
ment overruling  a  demurrer  to  the  complaint. 

-  The  facts  are  stated  in  the  opinion. 

Ed/u)ard  H.  Ha/whe^  for  defendant  appellant. 

John  Tovmshendy  for  plain  tiflE  respondent. 

Per  Curiam  (Skdgwiok,  Ch. J.,  and  Ingraham,  J.). — 
The  notice  of  appeal  to  the  court  does  not  ask  to  review 
the  order  of  the  court  below  which  overruled  the  demurrer 
and  directed  the  interlocutory  judgment  appealed  from. 
That  order  is  not  therefore  before  us  for  review,  and  as  the 
interlocutory  judgment  was  entered  in  conformity  with  the 
order,  the  judgment  was  rightly  entered  and  cannot  be  re- 
Tersed  while  the  order  directing  the  entry  of  such  judgment 
stands  (Campbell  v.  N.  Y.  Cotton  Exchange,  47  Super.  Ct. 
iJ.  dk  &]  660). 

Judgment  affirmed,  with  costs.* 

*  Upon  appeal  from  a  final  judgment,  an  interlocutory  judgment 
upon  which  it  is  based  cannot  be  reviewed  if  its  review  is  not  asked 
in  the  notice  of  appeal,  and  as  to  all  questions  determined  by  it,  it 
is  to  be  taken  as  the  settled  law  of  the  case  (Patterson  «.  McGonn, 
88  BtMy  581;  Dick  «.  Livingston,  41  Id,  465). 

Intermediate  orders  cannot  be  reviewed  on  appeal  from  an  inter- 
locutory judgment,  except  by  an  independent  appeal  from  them 
(Averill «.  Barber,  6  N.  Y,  Bupp.  255). 
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GORTON  AS  Admikistbatob,  bto.,  RBSPONBsirr,  v,  THE 
U.  S.  <fc  BRAZIL  MAIL  S.  S.  COMPANY  aot  An^ 

OTHBB,  ApPELLAirrB. 

SuPBEME  CouBT,  FiBfiT   Dbpabticbnt,   Gensbal   Tebh;. 
Mabch,  1891. 

§§  1902,  8228. 
OotU  in  odMn  to  recover  damageefor  wronqfuHy  eausing  doath. 

An  action  brought  by  an  adminiatrator  to  recoTor  damages  for  the- 
wrongful  causing  of  his  decedent^s  death  is  one  of  which  a. 
justice  of  the  peace  has  not  jurisdiction,  and  in  which  the 
plaintiff  is  entitled  to  a  full  bill  of  costs  if  he  has  a  yerdict  in 
his  fayor,  notwithstanding  the  damages  awarded  amount  to  lesa 
than  $50. 

Qarrabrant  e.  Sulliyan  (18  N.  T.  Oiv.  Pro,  196)  distinguished. 

(Podded  March  13,  1891.) 

Appeal  bj  the  defendant  from  an  order  of  the  New^ 
York  county  special  term,  directing  the  taxation  of  a  full 
bill  of  costs  in  favor  of  the  plaintiff. 

This  action  was  brought  bj  George  Gorton  as  adminis- 
trator to  recover  damages  resulting  from  the  plaintiff's  in- 
testate's death,  which  was  alleged  to  have  been  caused  bj 
the  negligence  of  the  defendants. 

Other  facts  are  stated  in  the  opinion. 

jB.  Aplififfton^  for  defendants  appellants. 

WiUiam  B.  TuUto^  for  plaintiff  respondent 

Bbadt,  J. — The  action  was  brought  under  section  1902 
of  the  Code  to  recover  $5,000  damages,  alleged  to  have 
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been  sustained  by  reason  of  the  neglect  of  tlie  defendants* 
The  trial  resulted  in  a  verdict  of  six  cents  in  favor  of  the^ 
plaintiff,  who,  without  notice,  taxed  the  full  bill  of  costs,, 
which,  upon  retaxing,  was  limited  to  six  cents.  Upon  the- 
plaintiff's  motion,  however,  an  order  was  granted  authoriz- 
ing the  taxation  of  a  fall  bill  of  costs,  but  granting  to  de- 
fendants a  stay  until  after  a  determination  of  an  appeal 
from  that  order. 

The  Code,  section  8228,  declares  the  plaintiff  entitled 
to  costs  of  course  upon  the  rendering  of  a  final  judgment 
in  his  favor  in  either  of  the  following  actions :  "  (3)  An 
action  specified  in  subdivisions  1,  8,  4,  or  5  of  section  286^ 
of  this  act.  But  if  in  an  action  to  recover  damages  for  an 
assault,  battery,  false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction,  or  malicious  prosecution,  the  plain- 
tiff recovers  less  than  $50  damages,  the  amount  of  his  costs, 
cannot  exceed  his  damages."  Section  2863,  referred  to  in 
section  3228,  is  one  enumerating  the  civil  actions  which  a 
justice  of  the  peace  cannot  take  cognizance  of,  and  they  ar& 
as  follows :  '^  (3)  Where  the  action  is  to  recover  damages 
for  an  assault,  battery,  false  imprisonment,  libel,  slander,, 
criminal  conversation,  seduction,  or  malicious  prosecution,. 
or  where  it  is  brought  under  sections  1837,  1843, 1868,. 
1902,  or  1969  of  this  act." 

This  action  is  one  embraced  within  the  provisions  of 
section  1902,  and  therefore  one  of  those  of  which  a  justice  of 
the  peace  cannot  take  cognizance ;  but  it  is  not  one  of  those 
specifically  named,  in  which  a  recovery  of  less  than  $50 
damages  limits  the  amount  of  costs  to  the  damages  awarded* 
The  specific  designation  of  the  actions  intended  to  be  em» 
braced  in  the  limit  of  costs  furnishes  the  most  conclusive  evi- 
dence of  the  intention  of  the  legislature  to  exclude  all  others. 
The  maxim,  expresdo  uniusy  est  excltmo  aUeriuSy  applies^ 
with  peculiar  force. 

Our  attention  has  been  called  to  the  case  of  Garrabrant 
V.  Sullivan  (13  N,  T.  Ci/o.  Pro.  196),  but  that  was  a  case 
for  damages  resulting  from  a  fall  into  a  coal-hole,  and  the- 
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•qneBtioo  here  discassed,  though  apparently  considered,  is 
not  00  presented  as  to  be  regarded  as  controlling. 

The  language  of  section  8228  is  too  emphatic  to  admit  of 
^ny  donbt,  however  ingeniously  the  arguments  may  be  de- 
vised and  employed.  The  plaintiff  is  thereby  declared  to  be 
entitled  to  costs  of  course  in  actions  of  this  character,  with 
•others  grouped  with  it ;  but  as  to  some  of  them  the  limit  of 
costs  is  applied.  The  whole  subject-  is  embraced  in  the  third 
4Subdivisiou  of  that  section,  and  was  considered,  therefore, 
altogether,  and  both  provisions  for  costs  and  limit  of  them 
inserted  in  the  same  paragraph.  Nothing  on  the  subject 
*can  be  said,  therefore,  to  have  been  left  to  inference  or  im- 
plication or  conjecture. 

Xhe  order  appealed  from  should  be  affirmed,  with  $10 
'Costs  and  disbursements. 

Van  Bbumt,  P.J.  and  Daniels,  J.,  concurred. 


RTJGER,  Appellant,  v.  FAYHS  WATCH-CASE  CO., 
Respondent. 

-Omr  CouBT  of  Bbooklyn,  General  Term;  March  1891. 

§  3228. 

Oasti-'€imourU  of,  in  action  for  penondl  injury. 

Under  our  Code  practice  the  difference  between  actions  in  matter  of 
form  only  has  yanished,  but  their  intrinsic  differences  still  exist, 
and  it  is  still  necessary  in  the  construction  of  a  statutory  pro- 
vision to  read  it  in  the  light  of  the  intrinsic  differences  between 
the  seyeral  kinds  of  common  law  actions. 

In  an  action  to  recover  damages  for  personal  injuries  received  by  the 
plaintiff  through  the  negligence  of  the  defendant  in  permitting 
a  machine  to  become  defective,  where  the  plaintiff  recovers  a 
verdict  for  six  cents,  the  defendant  is  entitled  to  costs;  such  aa 


VOL.  XX.  205^ 


Ruger  V.  Fayhs  Watch-case  Co. 


action  is  not  an  action  for  an  assault  and  battery  within  the 
meaning  of  section  8228,  subdivision  8,  of  the  Code  of  Civil  Pro- 
cednre,  providing  that  the  plaintiff  in  an  action  for  assault  and 
battery  recovers  less  than  $50,  he  shall  have  costs  not  to  exceed 
amount  of  the  recovery. 

Ctorabrant  «.  Sullivan  (18  N,  T.  Civ.  Pro,  196),  not  followed. 

The  distinction  at  common  law,  between  an  action  for  trespass  and 
an  action  for  trespass  on  the  case  stated. 

(Ikcided  March  28,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  fipecial 
term  of  the  city  court  of  Brooklyn,  denying  motion  to  set 
aside  a  taxation  of  costs  in  favor  of  the  defendant,  and  for  a 
new  taxation  thereof. 

The  facts  are  stated  in  the  opinion. 
Wittmr  <b  Oldham^  for  plaintiff  appellant. 
Wetmore  <k  Jenner^  for  defendant  respondent 

Van  Wyck,  J. — The  plaintiff  in  his  complaint  alleges- 
that,  while  in  the  employ  of  defendant,  he  was  engaged  in 
working  upon  a  die  and  pnnch  machine,  where  he  lost  a 
finger,  without  any  negligence  on  his  part,  but  through  the 
negligence  of  defendant  in  permitting  the  machine  to  become 
defective.  He  recovered  a  verdict  for  six  cents.  Defend- 
ant was  allowed  to  tax  costs  in  his  own  favor,  though  plain- 
tiff claimed  that  he  should  have  been  allowed  costs  to  the 
extent  of  his  verdict. 

Whether  the  plaintiff  or  defendant  is  entitled  to  costs  is 
the  only  question  before  us,  and  this  turns  upon  whether  or 
not  this  is  an  action  for  an  ^'assault  and  battery"  within  the 
meaning  of  Code  Civil  Proc.  §  3228,  subd.  8.  This  section 
expressly  provides  that  if  the  plaintiff  in  an  action  for 
assault  and  battery  recovers  less  than  fifty  dollars  he  shall 
have  costs  not  to  exceed  the  amount  of  his  recovery. 

Under  our  Code  practice,  the  difference  between  actions 
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in  matter  of  form  only  has  vanished,  but  their  intrinsic 
<di£EerenoeB  still  exist.  This  often  renders  it  still  neoessary, 
in  the  constrnction  of  a  statutory  provision,  to  read  it  in  the 
light  of  the  intrinsic  differences  between  the  several  kinds 
of  common  law  actions  (Goulet  v.  Asseler,  22  iT.  JT.  225, 
228). 

For  injuries  to  the  person,  there  were  two  forms  of 
-action  at  common  law — trespass  and  trespass  on  the  case 
i^Chaae^s  BL  734).  The  true  test  of  whether  the  grievance 
belongs  to  one  or  the  other  of  these  is,  was  the  injury  the 
immediate  or  mediate  result  of  the  act  of  the  defendant  f 
^^  It  IB  a  settled  distinction  that  where  an  act  is  done  which 
is  itself  an  immediate  injury  to  another's  person  or  prop- 
erty, then  the  remedy  is  usually  by  an  action  of  trespass 
m  et  armis  ;  but  when  there  is  no  act  done,  but  only  a  cul- 
pable omission,  or  when  the  act  is  not  immediately  inju- 
rious, but  only  by  a  consequence  and  collaterally,  there  no 
-action  of  trespass  will  lie,  but  an  action  on  a  special  case  for 
the  damages  consequent  on  such  omission  or  act  (2  Cootet/j 
JBl.  Comm.  120). 

It  is  reasonable  to  suppose  that  the  law-makers  had  in 
mind  an  action  vi  et  armia  against  the  person  when  they 
used  the  words,  '^an  action  to  recover  damages  for  assault 
and  battery,"  and  meant  to  exclude  an  action  for  injury  to 
the  person  by  negligence,  which  at  common  law  was  an 
action  on  the  case.  The  Code  of  Civil  Procedure  makes 
this  distinction  between  an  action  for  assault  and  battery  and 
one  for  n^Iigence.  Section  2863,  subd.  3,  denies  jurisdic- 
tion to  justices  of  the  peace  of  an  action  *'  to  recover 
•damages  for  an  assault  and  battery."  Section  2862,  subd. 
2,  confers  upon  such  justices  jurisdiction  of  an  action  *^  to 
xecover  damages  for  a  personal  injury"  (Blin  v.  Campbell, 
14  Johns.  432 ;  Yandenburgh  v.  Truax,  4  Denio,  464 ; 
jBen.  Just.  (1878  Ed.)  p.  114;  Ben.  Jvst.  (1889  Ed.)  pp. 
126,  130 ;  Argersinger  v.  Lever,  17  Civ.  Pro.  363,  355 ; 
Coulter  V.  Express  Co.,  56  N.  T.  585).  The  fair  construc- 
tion  of  these  provisions  gives  justices  jurisdiction  of  an 
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action  for  negligence,  and  denies  tbem  that  of  an  action  for 
assault  and  battery.  This  being  so,  tbe  intention  is  equally 
dear  in  section  8228,  siibd.  3,  to  give  tbe  defendant  costs  in 
actions  of  wbicb  justices  bave  jurisdiction  if  plaintiff  re- 
covers less  tban  fifty  doUara.  To  bold  tbis  to  be  an  action 
of  assault  and  battery  for  tbe  purpose  of  costs  and  not  sucb 
for  tbat  of  jurisdiction  wbere  tbe  exact  language  is  used  in 
botb  sections,  and  one  of  tbem  expressly  refers  to  tbe  otber, 
leould  be  a  refinement  tbat  could  subserve  no  useful  end. 

We  bave  not  overlooked  tbe  decisiou  in  Garrabrant  t^. 
Sullivan  (13  N.  T.  Civ.  Pro.  196),  wbicb  is  in  conflict  witb 
our  views ;  but  as  tbei^  is  no  opinion  in  tbat  case,  we  do  not 
feel  called  upon  to  yield  our  convictions  to  it. 

Judgment  and  order  must  be  affirmed  witb  costs. 


Clbmsmt,  C.  J.,  concurred. 


WILSON,  Respondent,  v.  MoGREGOR,  Appellant. 

SuPBEMS  OouBT   Second  Depabtmbnt,  Genebal  Teem* 
Deoembeb,  1890. 

§  3228. 

-CatU — uihm  iMon  far  aHenoHng  afflsetioni  of  pUm^ff*%  Aua&oncZ  im$ 
in  whieh  the  plaintiff  entitled  to  eoiU, 

An  action  for  aUenating  the  affections  of  plaintiff's  husband  by  false, 
slanderous,  and  malicious  reports  regarding  the  plaintiff,  whether 
considered  an  action  for  slander  or  for  aeduction,  or  for  other 
personal  injuries,  is  one  of  which  a  justice  of  the  peace  has  not 
jurisdiction,  and  plaintiff,  upon  recovering  less  than  $50,  is  en- 
titled to  costs  to  an  amount  not  exceeding  the  amount  of  her 
recovery. 

ilMded  December  1%  IflMk) 
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Appeal  from  an  order  of  the  Orange  county  special 
term,  vacating  a  taxation  of  costs  and  directing  that  costs  be: 
taxed  in  favor  of  the  plaintiff  for  and  not  exceeding  $45. 

This  action  was  bronght  bj  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  the  alienation  of  the  affec- 
tions of  the  plaintiff's  husband  by  the  uttering  and  circu- 
lating of  false,  slanderous,  and  malicious  reports  concerning 
the  plaintiff.  The  case  was  tried  before  the  court  and  a 
jury,  and  a  verdict  rendered  in  favor  of  the  plaintiff  for 
$45.  Thereafter  costs  were  taxed  at  the  instance  of  the 
defendants  in  her  favor,  and  the  plaintiff  moved  for  a  new 
taxation,  and  on  said  motion  the  costs  taxed  in  the  favor  of 
the  defendant  were  vacated,  and  the  clerk  was  directed  to 
tax  costs  in  the  favor  of  the  plaintiff  for  a  sum  not  exceed- 
ing  $45,  the  amount  recovered  by  her.  From  the  order 
entered  on  this  decision  the  defendant  took  this  on  appeal. 

William  D.  Dickey^  for  defendant,  appellant. 

Wilton  Bennett^  for  plaintiff,  respondent. 

Pbatt,  J.— The  complaint  herein  alleges  "  that  the  de- 
fendant herein,  wilfully  and  maliciously  contriving,  did 
unlawfully  and  illegally  .  .  .  alienate  the  affections  of 
plaintiff's  husband  by  false,  slanderous,  and  malicions  re- 
ports, to-wit,  that  the  plaintiff  was  a  prostitute,  etc.,  and 
divers  other  false,  malicious,  and  slanderous  words;  also, 
that,  by  reason  thereof,  plaintiff's  home  was  broken  up,  and 
the  affections  of  her  husband  alienated."  The  last  clause 
alleges  the  special  damages  suffered  by  reason  of  the  utter- 
ance  of  *  the  slanderous  words.  The  complaint,  therefore, 
states  the  facts  constituting  the  cause  of  action. 

We  may  call  it  an  action  of  slander,  or  one  in  the  nature 
of  seduction ;  the  former,  I  think,  more  nearly  describes  it ; 
bat  if  it  is  either,  it  was  one  not  proper  to  be  brought  be- 
fore a  justice  of  the  peace,  and  hence  the  costs,  as  finally 
adjusted,  were  correct.    This  is  clearly  an  action  for  a  per-^ 
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8onaI  injury,  and  under  section  3343,  subd.  9,  such  an  action 
includes  '^  libel,  slander,  seduction,"  etc.,  '^  or  any  other  ac- 
tionable injury  to  the  person  of  the  plaintiff  or  of  another." 
It  seems  to  be  clearly  the  intent  of  the  Code  that  actions 
of  this  nature  shall  not  be  tried  before  a  justice  of  the 
peace,  and  that,  where  the  recovery  is  less  than  $50,  the 
costs  shall  not  exceed  the  recovery.  We  think  the  order  is 
right,  and  must  be  affirmed. 

Dyejiai7,  J.,  concurred.  ! 


MoINTTRE,  Appellant,  v.  GERMAN  SAVINGS 
BANE  et  oZ.,  Respondents. 

SXJPBEME     COXJET,    PlEST     DEPARTMENT,     GeNEEAL     TeRM; 

March,  1891. 

§§779,3239. 

OaU — when  right  to  abiohUe — wJim  may  he  ei\foreed  by  exeeutum. 

Upon  the  affirmance  by  the  general  term  of  an  order  of  the  special 
term  denying  a  motion  for  a  new  trial  on  a  case  and  exceptions, 
the  respondent  is  entitled  to  costs  of  the  appeal  as  a  matter  of 
course;  they  are  not  in  the  discretion  of  the  court  and  cannot  be 
made  to  abide  the  final  event  of  the  action. 

Goats  awarded  upon  the  affirmance  of  an  order  denying  a  motion  for 
a  new  trial  made  upon  a  case  and  exceptions  are  costs  of  a 
motion  within  the  meaning  of  section  779  of  the  Code  of  Civil 
procedure,  and  an  execution  may  issue  to  collect  the  same. 

A  party  does  not,  by  failing  to  appeal  from  the  part  of  an  order  that 
is  favorable  to  her,  waive  the  right  to  appeal  from  so  much  of 
the  order  as  grants  relief  against  her. 

{Decided  March  18,  1891). 

Appeal  by  the  plaintiff  from  so  mnch  of  an  order  of  the 
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New  York  county  special  term  as  etajed  the  collection  of 
costs  awarded  her  autil  entry  of  final  judgment. 

The  facts  appear  in  the  opinion. 

Arthur  R.  Smithy  {KeUog^  Rose  (t  Smithy  attorneys), 
for  the  plaintiff,  appellant. 

I^ewis  Scmders^  {Kaufmxm  d  Sanders,  attorneys),  for 
defendants,  respondents. 

Van  Bbitnt,  P.J. — Section  3239  of  the  Code  provides 
that  upon  an  appeal  from  an  interlocutory  judgment  or 
order  in  an  action  costs  are  in  the  discretion  of  tlie 
court,  and  may  be  awarded  absolutely  or  to  abide  the  event, 
except  as  follows:  When  the  appeal  is  taken  from  an 
order  granting  or  refusing  a  new  trial,  and  the  decision  upon 
the  appeal  refuses  a  new  trial,  the  respondent  is  entitled  of 
course  to  the  costs  of  the  appeal.  In  the  case  at  bar  the  ap- 
peal was  from  an  order  of  the  special  term  denying  a  motion 
for  a  new  trial  on  a  case  and  exceptions,  and  such  order  was 
affirmed,  and,  in  pursuance  of  the  section  of  the  Code  which 
has  been  cited,  the  respondent  was  entitled  as  matter  of 
•course  to  the  costs  of  the  appeal.  They  were  not  in  the 
discretion  of  the  court.  The  court  had  no  power  to  make 
these  costs  abide  the  final  event  of  the  action ;  but  the  re- 
Bpondent,  upon  the  affirmance  of  such  an  order,  had  an  abso- 
lute right  to  these  costs,  and  they  were  awarded  by  the 
order  of  the  general  term,  entered  upon  the  affirmance  of 
the  order  of  the  special  term.  This  brings  the  case  clearly 
within  the  provisions  of  section  779  of  the  Code :  '^  Where 
the  costs  of  a  motion  or  any  other  sum  of  money  directed 
by  an  order  to  be  paid  are  not  paid  within  the  times  therein 
specified,  an  execution  against  the  personal  property  of  the 
person  required  to  pay  the  same  may  be  issued  to  any  per- 
son  to  whom  said  costs  or  sum  of  money  is  made  payable  by 
said  order." 
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If  it  be  said  that  the  costs  of  an  appeal  from  an  order 
40^  not  motion  costs,  it  may  be  sufficient  to  answer  that 
they  clearly  are  such  within  the  contemplation  of  the  Code, 
i^ecaose  there  is  no  other  provision  made  for  their  collection. 

It  may  be  argued  that  they  may  be  included  in  the  final 
judgment,  but  occasions  may  arise  where  such  costs  are  in- 
<surred  after  the  enti7  of  a  final  judgment,  as  section  1005 
provides  that  a  motion  for  a  new  trial  may  be  made  after 
final  judgment.  It  is  clear  that  in  the  contemplation  of  the 
Oode  an  appeal  from  an  order  denying  a  motion  is  nothing 
but  a  continuation  of  the  motion ;  and  whatever  costs  may 
be  incurred  in  the  continuation  of  the  motion  are  the  costs 
of  the  motion,  and  have  no  relation  whatever  to  the  general 
•costs  of  the  action. 

We  think,  therefore,  that  the  plaintiff  had  the  right  to 
•collect  these  costs,  she  being,  by  the  provisions  of  the  Code, 
^absolutely  entitled  to  the  same. 

As  to  the  claim  that  the  plaintiff,  by  appealing  from  so 
much  of  the  order  as  restrained  her  from  collecting  the 
•eosts,  leaving  standing  in  her  favor  that  part  of  the  order 
denying  the  motion  to  compel  her  to  enter  judgment,  there- 
by waived  her  right  to  appeal,  we  fail  to  see  the  force  of  the 
suggestion.  A  party  moved  against  is  successful  in  defeat- 
ing a  part  of  the  relief  asked  upon  such  motion,  and  because 
•of  such  success  it  is  claimed  she  is  deprived  of  the  right  to 
appeal  from  so  much  of  the  order  as  grants  relief  against  her* 
This  is  certainly  a  novel  proposition, — ^that  a  party  must  be 
entirely  defeated  in  order  that  she  may  have  a  right  to  ap- 
peal ;  and  that,  where  the  success  of  the  moving  party  is 
•only  partial,  no  right  of  appeal  exists. 

The  order  should  be  reversed,  and  the  motion  denied^ 
with  $10  costs  and  disbursements. 

Bbadt  and  Danibls,  J  J.,  concurred. 
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ROGERS,  Appellant,  v.  ROCKWOOD,  Rbspondbnt. 

6UPB£M£     COUBT,    ElFTH      DEPARTMENT,     GENERAL   TeBM  ; 

April,  1891. 

§797. 

Strviee  ofpapera  on  attorney — wh£n  irregularity  in,  uaived. 

Although  senrice  of  a  complaint  upon  an  attorney,  by  thrusting  it 
under  the  door  of  his  ofSce,  such  door  being  locked,  is  not  a 
regular  and  effective  serrice  thereof,  the  irregularity  of  the  ser- 
vice is  waived  by  the  retention  of  the  complaint  and  the  service 
of  an  answer  thereto. 

Where  an  answer  served  about  one  week  after  it  was  due  was  never 
returned, — Held,  that  the  plaintiff's  attorney  could  not  avail 
himself  of  the  irregularity  in  the  service,  notwithstanding  he 
had  informed  the  defendant's  attorney  on  the  day  following  the 
service  that  his  client  did  not  desire  him  to  accept  such  answer^ 
Georgia  Lumber  Co.  v.  Strong  (8  How,  Pr.  246),  followed. 

(Decided  April  16,  1891.) 

Appeal  by.plaintiff  from  an  order  of  the  Niagara  county 
special  term,  confirming  the  service  of  an  answer  made  by 
the  defendant  herein. 

The  facts  are  stated  in  the  opinion. 

Henry  M.  Davis,  for  plaintiff  appellant. 

John  T.  and  S.  Cody  Murray,  for  defendant  re- 
spondent. 

Maoombeb,  J. — ^The  summons  in  this  action  was  served, 
without  the  complaint,  on  the  16th  day  of  September,  1890; 
notice  of  appearance  was  put  in  by  the  defendant's  attor-^ 
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neys,  and  a  demand  of  a  copy  of  the  complaint,  with  a 
proper  designation  of  the  place  where  the  same  might  be 
served. 

On  the  25th  day  of  October  of  that  year  the  complaint 
was  taken  to  the  ofiSce  of  the  defendant's  attorneys,  but  the 
•doors  thereof  being  locked,  the  same  was  thrast  under  the 
door  inside  of  the  ofSce,  and  the  same  was  found  the  next 
day  by  one  of  the  attorneys  upon  the  floor,  taken  up  and 
placed  upon  the  table  of  his  partner  with  a  memorandum 
written  thereon  that  he  had  found  the  same  tucked  under 
the  door.  Such  service  clearly  enough  was  not  regular  and 
•effective  under  subdivision  3  of  section  797  of  the  Code  of 
Civil  Procedure  (Livingston  v.  The  N.  Y,  Elevated  R.  R. 
Co.,  19  Jf.  Y.  dv.  Pro.  368).  But  the  retention  of  the 
•complaint,  which  was  subsequently  acted  upon  by  the  attor- 
neys for  the  defendant  to  the  extent  of  making  answer 
thereto,  was  a  waiver  of  the  irregularity  of  the  service 
^Georgia  Lumber  Co.  v.  Strong,  3  How.  Pr.  246).  The  mo- 
tion at  the  special  term  could  not,  therefore,  have  been 
granted  on  the  ground  that  there  had  not  been  previously  a 
good  service  of  the  complaint. 

The  answer  of  the  defendant  was  actually  served  by 
leaving  the  same  with  the  partner  of  the  plaintiff's  attorney 
•on  the  21st  day  of  November,  1890,  about  one  week  after 
the  same  was  due.  No  admission  of  service  was  given, 
but,  on  meeting  the  plaintiffs'  attorney,  a  conversation  was 
had  between  him  and  one  of  the  attorneys  for  the  defend- 
ant to  the  effect  that  the  former  desired  to  see  his  client  be- 
fore determining  definitely  whether  he  would  accept  or  not 
the  answer  so  served  out  of  season.  It  appears,  however, 
that  tlie  answer  was  never  returned  to  the  attorneys  for  the 
•defendant,  although,  on  the  street  the  next  day  following 
the  service  thereof,  the  plaintiff's  attorney  informed  one  of 
the  attorneys  for  the  defendant  that  his  client  did  not  desire 
liim  to  accept  such  answer.  We  think  that  the  rule  stated 
in  Georgia  Lumber  Co.  v.  Strong  {supra)  is  equally  appli* 
<5able  to  the  acts  of  the  plaintiff's  attorney,  and  that,  conse- 
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qnently,  inafimnch  as  he  retained  the  answer,  he  is  not  ia 
position  to  avail  himself  of  any  irregularity  in  the  service^ 
thereof. 

The  order  appealed  from  should  be  affirmed  with  $10 
costs  and  disbursements. 

DwiOHT,  P.J.}  and  Coklstt,  J.,  concurred* 


WILCOX,  Respondent,  v.  HOWE,  Appellant* 

SUPBEME  OOUBT,  FoUETH  DePABTBCENT,  GeNEBAL  TeBH^ 

Febbuaby,  1891. 

§§  1390, 1391,  2909. 

Ex&mpUcnfrom  eoDecuthn^-iohtn  and  hate  to  be  daimed. 

The  ezemption  of  the  articles  of  personal  property,  mentioned  in  sec- 
tion 1890  of  the  Code  of  Civil  Procedure,  from  levy  under  an 
execution  or  attachment,  is,  when  the  owner  is  a  householder^ 
absolute,  and  an  officer  executing  an  attachment  has  no  right  to 
levy  upon  them. 

The  exemption  of  property  from  levy  under  an  execution  or  attach- 
ment provided  for  by  section  1891  of  the  Code  of  Civil  Proced- 
ure is  a  qualified  one,  which  must  be  claimed,  and  notice  of  the- 
claim  given  an  officer  seeking  to  levy  on  it  before  an  action  can 
be  maintained,  either  for  its  conversion  or  to  recover  possesssion 
of  it,  and  this  is  especially  so  where  there  is  other  property  to- 
which  the  exemption  might  apply. 

Russell  V,  Dean  (80  Eun,  242)  followed. 

Where  in  an  action  against  a  constable  to  recover  the  possession  of 
a  horse  and  wagon  levied  upon  by  him  under  a  warrant  of  at-> 
tachment,  on  the  ground  that  it  was  exempt  from  levy  and  sale: 
under  execution,  it  appeared  that  at  the  time  the  property  in. 
question  was  taken,  the  plaintiff  had  property  of  the  description 
mentioned  m  section  1891  of  the  Code  of  Civil  Procedure  of  the- 
value  of  $840,  and  there  was  no  evidence  of  any  claim  of  exemp- 
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tion  or  demand  for  the  property  before  the  commeDcement  of 
the  action, — Edd^  that  it  was  error  to  direct  a  verdict  for  the 
plaintiff. 
{Decided  February  20,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the  Jef- 
ferson connty  conrt  entered  npon  a  verdict  directed  in  favor 
of  the  plaintiff. 

The  facts  are  stated  in  the  opinion.  « 

George  E.  Morse^  for  defendant,  appellant. 
K  C.  Emeraan^  for  plaintiff,  respondent. 

Mabtin,  J. — This  is  an  appeal  by  the  defendant  from  a 
jndgment  of  the  Jefferson  county  conrt,  entered  upon  the 
verdict  of  a  jury,  rendered  under  the  direction  of  the  court. 
The  judgment  awarded  to  the  plaintiff  the  possession  of  a 
horse  and  wagon  and  determined  their  value  at  eighty-five 
dollars.  It  also  awarded  to  the  plaintiff  six  cents  damages 
and  $72.59  costs. 

The  action  was  to  recover  the  possession  of  the  horse 
and  wagon  in  question.  They  had  been  levied  upon  and 
taken  by  the  defendant  as  a  constable  by  virtue  of  a  war- 
rant  of  attachment  against  the  property  of  the  plaintiff 
issued  out  of  a  justice's  court.  The  plaintiff  based  his  right 
to  recover  the  possession  of  the  property  on  the  ground 
that  it  was  exempt  from  levy  and  sale  under  execution.  It 
was  not  exempt  under  the  provisions  of  section  1390  of  the 
Code  of  Civil  Procedure.  If  exempt,  it  was  under  section 
1391,  and  because  it  constituted  a  part  of  the  working  tools 
or  team  of  the  plaintiff,  who  was  a  householder  having  a 
family  for  which  he  provided. 

The  evidence  discloses  that  when  the  property  in  ques- 
tion was  taken,  the  plaintiff  had  property  of  the  description 
mentioned  in  section  1391  of  the  Code,  which  was  of  the 
value  of  $340,  including  the  property  in  question.    There 
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was  no  evidence  be,  before  action,  claimed  this  property  as 
exempt,  nor  tbat  be  demanded  it  of  the  defendant.  On 
the  trial  the  court  held  that  no  such  claim  or  demand  was 
necessary,  but  that  it  was  the  duty  of  an  officer  executing  a 
warrant  of  attachment  to  determine  at  his  peril  that  the 
property  taken  by  him  was  not  and  could  not  be  properly 
claimed  as  exempt.  Upon  that  ground  alone  a  verdict  was 
directed  for  the  plaintiff.  The  correctness  of  that  ruling 
presents  the  only  question  necessary  to  be  determined  upon 
this  appeal. 

This  ruling  is  sought  to  be  sustained  upon  the  ground 
that  it  was  justified  by  the  provisions  of  section  2909  of  the 
Code  of  Civil  Procedure,  which  provides  that  the  constable 
must  execute  a  warrant  of  attachment  by  levying  upon  the 
goods  and  chattels  of  the  defendant  ^'  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution."  In  determining  the 
effect  to  be  given  to  this  provision,  it  is  necessary  to  briefly 
.examine  the  provisions  of  the  Code  which  relate  to  property 
exempt  from  execution. 

Section  1390  provides  that  certain  specified  articles  of 
personal  property  when  owned  by  a  householder  shall  be 
exempt.  Section  1391  provides  that  '^  in  addition  to  the 
exemptions  allowed  by  the  last  section,  necessary  household 
furniture,  working  tools  and  team,  professional  instruments, 
furniture,  and  library,  not  exceeding  in  value  $250  .  .  .  are 
exempt  from  levy  and  sale  by  virtue  of  an  execution  when 
owned  by  a  person  being  a  householder,  or  having  a  family 
for  which  he  provides.  .  .  ."  There  are  two  classes  of  ex- 
emptions provided  for  by  the  statute.  One  relates  to  cer- 
tain articles  which  are  specifically  enumerated  and  absolutely 
exempted.  The  other  is  limited  to  the  sum  of  $260,  and 
there  may  be  claimed  under  it  property  of  the  kind  men- 
tioned in  section  1391  to  that  amount,  but  to  that  amount 
only.  The  latter  exemption  is  limited  and  indefinite,  and 
where  the  debtor  has  property  of  that  character  of  greater 
value  than  $250,  it  is  dependent  upon  his  election  as  to  the 
particular  property  that  may  be  retained  by  him  as  exempt. 
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Construing  the  provisions  of  section  2909  in  the  light  of 
the  provisions  of  sections  1390  and  1391,  the  inquiry  pre- 
sents itself  whether  the  provision  that  a  constable  must 
execute  an  attacliment  by  levying  upon  the  property  of  the 
defendant  not  exempt  from  levy  and  sale  under  execution  in 
^ect  forbids  the  officer  to  levy  upon  any  property  that  might 
be  exempt  under  either  section,  or  whether  it  relates  only 
to  the  property  specifically  exempted  by  section  1390,  and 
such  as  is  claimed  by  the  defendant  or  known  to  the  officer 
to  be  exempt  under  section  1391.  If  it  were  to  be  held 
that  an  officer  could  not  levy  upon  any  property  of  the  de- 
scription mentioned  in  section  1391  without  becoming 
liable  to  an  action  for  its  recovery  when  no  demand  was 
made  nor  claim  that  it  was  exempt  asserted  by  the  owner, 
it  would  follow  that  all  property  of  that  character  would  be 
practically  exempt  from  levy  under  an  attachment,  although 
it  greatly  exceeded  in  value  the  limit  provided  by  that  sec- 
tion. We  think  no  such  construction  should  be  given  to 
this  statute. 

If  property  consists  of  the  articles  mentioned  in  section 

1390,  it  is  absolutely  exempt  if  the  owner  is  a  householder, 
4ind  the  officer  has  no  right  to  levy  upon  it.  If,  however, 
the  property  is  of  the  description   mentioned   in  section 

1391,  the  exemption  is  a  qualified  one  and  the  debtor  must 
claim  it  and  notify  the  officer  of  his  claim  before  he  can 
properly  maintain  an  action  either  for  its  conversion  or  to 
recover  its  possession,  especially  when  there  is  other  prop- 
erty to  which  such  exemption  might  apply. 

In  EuQsell  v.  Dean  (30  3un^  242),  where  a  constable 
levied  upon  the  only  team  owned  by  a  debtor  who  was  a 
householder,  and  it  did  not  appear  what  other  property  he 
then  had,  and  where  he  did  not  at  the  time  of  the  levy,  or 
at  any  other  time,  claim  it  as  exempt,  it  was  held  that  he 
thereby  waived  any  exemption  he  might  have  been  entitled 
to  under  section  1391  of  the  Code  (see  also  Turner  v. 
Berth  wick,  20  Huriy  119 ;  Twinam  v.  Swart,  4  Zans. 
Seaman    v.    Luce,  23    JSiirb.    340;    Lockwood   v. 
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Younglove,  27  Id.  606;    Daiiis  v.  Prosser,  32  Id. 
Baker  t;.  Brintnall,  62  Id.  188). 

We  find  nothiDg  in  the  cases  cited  by  the  respondent  in 
conflict  with  the  views  above  expressed.  In  those  cases  the 
property  was  either  absolutely  exempt  or  known  by  the 
officer  to  be  exempt  when  the  levy  was  made.  In  this  case 
the  property  was  neither  absolutely  exempt  or  known  by 
the  officer  to  be  so^  nor  was  it  in  any  way  claimed  as  exempt 
until  this  action  was  commenced. 

The  plaintiff  had  property  of  the  kind  mentioned  in 
section  1391,  which  was  of  the  valne  of  more  than  $260  be- 
sides that  taken  by  the  defendant,  as  to  which  he  could  as 
well  have  claimed  an  exemption  under  that  section.  Under 
these  circumstances  we  think  it  was  error  for  the  court  to 
direct  a  verdict  for  the  plaintiff,  and  for  that  error  the  judg- 
ment should  be  reversed. 

Judgment  reversed  on  the  exceptions,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Hardin,  P.J.,  and  Mebwik,  J.,  concurred. 


SPERRY,  Respondent,  t?.  HELLM AN  «^  a?.,  Appellants. 

New  Yobk  Coubt  of  Common  Pleas,  Geneeal  Teem  ; 
Apkil,  1891. 

§  669. 
ArTttStr^-tPi^mA  of  liabUUy  en  undertaking  giom  to  proewre  order  qf*^ 

An  undertaking  given  to  procure  the  granting  of  an  order  of  arrest 
is  not  intended  to  secure  to  general  costs  of  the  action  and  the 
counsel  fee  incurred  in  its  defence,  but  is  to  secure  indemnity 

*  See,  on  this  subject,  Sutoriusv.  Nor  h  (ante,  p.  162),  and  Furber 
«•  McCarthy  {post,  p. 
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to  an  arrested  defendant  only  to  the  extent  to  which  he  may 
haye  been  inconvenienced  and  may  have  suffered  exposure  by 
reason  of  his  arrest  [i,  ao. 
Sutorius  9.  North  (20  Jf.   T.    Oiv.  Pro.   162)  followed  and  con-^ 
firmed  AQ. 

In  an  action  upon  an  undertaking  given  on  the  granting  of  an  order 
of  arreat,  brought  by  one  of  two  defendants,  who  alone  waa 
arrested,  costo  awarded  in  the  action  in  which  order  was  made 
to  the  two  defendants  therein,  jointly,  cannot  be  recovered  CiQ  ;. 
such  costs  constitute  a  joint  demand  in  every  part  of  which 
said  defendanto  were  interested  m,  and  are  not  the  costs- 
secured  by  the  undertaking  DQ. 

Where  the  complaint  in  an  action  waa  dismissed  and  judgment  or 
dismiasal  duly  entered,  and  an  action  upon  an  undertakings 
given  to  procure  an  order  of  arrest  which  had  been  executed  aa. 
to  one  of  the  defendants,  and  thereafter  the  judgment  wa». 
opened  so  far  as  to  permit  a  trial  of  the  issues,  jmd  ultimately^ 
judgment  rendered  in  favor  of  the  defendant,  and  subsequently 
the  action  on  the  undertaking  was  tried  and  upon  its  trial  the- 
original  judgment  of  dismissal  relied  upon  as-  determining  that 
the  plaintiff  in  the  order  of  arrest  was  not  entitled  to  it, — Baid^ 
that  assuming  that  the  judgment  had  the  effect  claimed  for  it,. 
the  determination  thereby  made  was  reciprocal  and  conclusive- 
upon  both  parties  to  the  action,  and  no  damage  could  thereafter 
have  accrued  to  the  plaintiff  in  the  action  on  the  undertaking 
by  his  arrest  in  the  former  action  [«,  7] ;  that  only  such  counsel 
fees  could  be  recovered  as  damages  sustained  by  the  arrest  aa 
were  reasonably  necessary  to  defend  against  the  arrest  or  to* 
cause  the  order  of  arrest  to  be  set  aside  us]. 

It  is  the  right  of  a  party  to  have  the  jury  directed  to  disregard  evi- 
dence which  is  wholly  irrelevant  and  incompetent,  and  which 
has  been  admitted  without  objection,  and  a  refusal  so  to  direct 
constitutes  error  for  which  a  reversal  must  be  ordered;  but  it 
$eems  it  is  otherwise  if  the  testimony  is  relevant  m. 

Oauson  «.  Tifft  (71  If.  T.  48)  distinguished  m. 

[Decided  April  6,  1891.) 

Appeal  from  a  judgment  of  the  general  term  of  the  city 
court  of  New  York  modifying  and  affirming  aa  modified  » 
judgment  of  the  trial  term  of  said  court. 


The  facts  are  stated  in  the  opinion. 
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Bugene  Sdigmanj  for  defendants  appellants. 

Howard  A.  Sperry^  plaintiff  respondent  in  person. 

BiBOHOFF,  J. — In  April,  1884,  the  Metropolitan  Concert 
-Company,  Limited,  instituted  an  action  in  the  supreme 
conrt  to  recover  damages  for  trespass  against  Howard  A. 
Sperry  and  Robert  W.  Reid,  and  an  order  for  the  arrest  of 
both  defendants  was  issued  therein,  but  the  order  was  exe- 
cuted as  to  Sperry,  who  alone  was  arrested. 

On  the  application  for  the  order  of  arrest  the  usual 
undertaking  required  by  section  559  of  the  Code  of  Civil 
Procedure  was  given,  Theodoi-e  Hellman  and  Emil  Carls- 
bach  becoming  sureties,  the  limit  of  their  liability  being 
$400.  Pursuant  to  the  ter^is  of  that  undertaking  the 
sureties  jointly  and  severally  agreed  '^  that  if  the  defendants 
in  the  action  do  recover  judgment  therein,  or  if  it  is  finally 
decided  that  the  plaintiff  is  not  entitled  to  the  order  of 
arrest,  the  plaintiff  in  said  action  will  pay  all  costs  whicli 
may  be  awarded  to  the  defendants,  and  all  damages  which 
they  may  sustain  by  reason  of  the  arrest  in  said  action,  and 
not  exceeding  the  sum  of  four  hundred  dollars." 

Sperry  and  Reid  having  appeared  arid  defended,  the 
action  was  reached  for  trial  on  March  31,  1885,  on  which 
day,  because  of  the  plaintiff's  default,  it  was  dismiesed,  and 
on  April  15,  1885,  judgment  for  dismissal  of  the  complaint, 
with  $273.87  costs,  was  duly  entered  in  favor  of  the  defend- 
ants, Sperry  and  Reid. 

In  November,  1885,  Sperrv  brought  an  action  in  the 
city  court  against  the  sureties,  Hellman  and  Carlsbach,  to 
recover  upon  their  undertaking  above-mentioned  ;  and  the 
sureties  thereupon  applied  to  the  supreme  conrt  to  have  the 
default  of  the  Metropolitan  Concert  Company,  Limited, 
opened,  and  the  judgment  in  favor  of  Sperry  and  Reid 
vacated  and  set  aside.  This  application,  however,  was  only 
ranted  to  the  extent  of  permitting  the  sureties  to  try  the 
issues  raised  by  the  pleadings  in  the  action  against  Sperry 
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and  Reid.  Such  a  trial  was  bad,  and  resulted  in  favor  of 
the  Metropolitan  Concert  Company,  Limited,  but  on  appeal 
to  the  general  term  of  the  sapreme  conrt  and  court  of  ap- 
peals the  proceedings  of  the  trial  court  were  reversed  and 
judgment  absolnte  was  rendered  in  favor  of  Sperry  and 
Eeid  (44  Bun,  680;  120  If".  Y.  620). 

The  action  in  the  city  court,  liaving  in  the  meanwhile- 
remained  in  abeyance,  was  reached  for  trial,  which  termi- 
nated in  a  judgment  in  favor  of  the  plaintijS  therein,  en» 
tered  upon  the  verdict  of  a  jury.  From  this  judgment  the 
defendants  appealed  to  the  general  term  of  the  city  court^ 
where,  upon  plaintiff's  filing  a  stipulation  to  that  effect,  it 
was  reduced,  and,  as  reduced,  affirmed.  The  reduction  of 
the  judgment  was  imposed  upon  the  plaintiff  upon  the 
ground  that  the  recovery  was  excessive,  in  so  far  as  the  lia- 
bility of  the  defendants  was  not  limited  upon  the  trial  to  the 
amount  of  their  undertaking,  and  that,  if  such  limitation 
had  been  made,  the  recovery  by  plaintiff  would  not  have 
exceeded  the  amount  to  which  the  judgment  was  reduced 
after  allowing  the  defendants  the  same  offsets  which  were 
allowed  in  the  trial  court. 

From  the  judgment  of  affirmance  the  defendants  have 
appealed  to  this  court,  and  it  is  apparent  that  the  grounds, 
urged  for  reversal  are  in  no  manner  affected  by  the  action 
of  the  general  term  of  the  court  below  in  requiring  plain- 
tiff to  waive  so  much  of  the  recovery  as  was  held  to  be 
excessive.  Appellants  assign  as  error  that  the  trial  court 
permitted  a  recovery  by  the  plaintiff  of  the  costs  recovered 
against  the  Metropolitan  Concert  Company,  Limited,  al- 
though such  costs  by  the  judgment  therefor  had  been 
awarded  to  the  plaintiff  in  this  action,  and  his  codefendant, 
Beid,  in  the  supreme  court  action,  jointly,  which  ruling 
was  duly  objected  to,  and  an  exception  taken  ;  and,  further,. 
that  the  trial  justice,  though  specifically  requested  to  do  so,, 
refused  to  instruct  the  jury  that  they  should  not,  in  esd- 
mating  the  damages  to  which  plaintiff  was  subjected  by 
reason  of  the  arrest,  consider  any  expense  incurred  by  hinx 
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ior  connsel  fees  subsequeut  to  the  time  it  was  finally  deter- 
mined that  the  plaintiff  in  the  supreme  court  action  was 
not  entitled  to  the  order  of  arrest.  This  refusal  was  also 
duly  excepted  to.  We  have  not  overlooked  the  additional 
grounds  urged  by  appellants  for  the  reversal  of  the  judg- 
ment ;  but  as  we  are  of  the  opinion  that  those  specifically 
noticed  by  us  are  sufficient  to  demand  a  retrial  of  the  action, 
it  is  unnecessary  to  discuss  others,  which  may  not  again 
occur. 

It  is  plainly  apparent  from  the  record  before  us  that  the 
trial  of  this  action  proceeded  upon  the  mistaken  theory  that 

an  undertaking  given  pursuant  to  the  requirements 
D]     of  section  559  of  the  Code  of  Civil  Procedure  upon 

the  arrest  of  a  defendant,  is  intended  to  secure  to 
«uch  defendant,  if  it  be  finally  decided  that  the  plaintiff 
was  not  entitled  to  the  order  of  arrest,  the  general  costs  of 
the  action  and  the  counsel  fees  incurred  in  the  defence  of 
that  action,  together  with  such  other  damages  as  defendant 
may  have  sustained,  and  which  may  have  accrued  directly 
from  the  arrest. 

That  such  is  not  a  correct  interpretation  of  the  sectiou 
mentioned  has  been  lately  determined  by  the  general  term 

of  this  court  in  Sutorius  v.  North,  the  opinion  where- 
CQ    in  was  filed  March  2,  1891.     In  the  case  cited  it  was 

determined  that  the  true  intention  of  the  Code  of 
•Civil  Procedure  is  to  secure  indemnity  to  an  arrested  de- 
fendant only  to  the  extent  to  which  he  may  have  been  in- 
<sonvenienced  and  may  have  suffered  expenses  over  defend- 
ants not  arrested. 

Ordinarily  a  defendant  has  no  redress  for  the  expense 
to  which  he  may  have  been  subjected  in  defending  against 
the  plaintiff's  alleged  cause  of  action,  and  the  taxable  costs  re- 
present the  limit  of  his  indemnity  in  the  event  of  plaintiff's 
defeat;  and  as  no  action  for  damages  for  false  arrest  would 
lie  if  the  arrest  was  had  upon  legal  process  (Marks  v. 
Townsend,  97  JT.  T.  690),  the  undertaking  requii-ed  by 
section  559  of  the  Code  was  intended  to  secure  to  the  de* 
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fendant  the  additional  costs  and  the  additional  expense  and 
damage  to  whicli  he  might  be  subjected  by  reason  of  his 
arrest.  That  this  is  so  is  apparent  from  the  provisions  of 
.section  8268  of  the  Code  of  Civil  Procedare,  pursuant  to 
which  a  non-resident  plaintijS  may  be  required  to  give  secu- 
rity for  costs.  If  a  non-resident  plaintiff  has  given  such 
Becurity  for  costs,  and  upon  causing  the  arrest  of  the  defend- 
ant has  given  the  further  undertaking  required  by  section 
£59  of  the  Code,  and  the  action  results  in  a  judgment  for 
dismissal  of  the  complaint,  with  the  costs  of  the  action  to 
the  defendant,  could  it  be  contended  that  the  plaintiff's 
payment  of  the  costs  alone  would  cancel  the  undertaking 
given  to  secure  their  payment,  and  at  the  same  time  entitle 
the  plaintiff  to  a  credit  of  an  equal  amount  upon  the  un- 
•dertaking  to  secure  the  order  of  arrest  2  If  so,  sliould  both 
undertakings  have  been  in  equal  amounts,  it  must  be  con- 
•ceded  that  upon  the  payment  of  one  the  plaintiff  can  dis- 
<^harge  two  separate  and  distinct  obligations.  If  it  be  ad- 
mitted that  he  cannot  do  this,  then  it  inevitably  follows 
that  the  costs  secured  by  the  undertaking  upon  the  order 
of  arrest  are  not  the  costs  intended  to  be  secured  by  the 
undertaking  required  of  a  non-resident  plaintiff.  This 
illustration  should  suffice    to    prove   that  our  de- 

EQ    termination    in    Sutorius  v.  North    was    correct ; 

but  if  another  illustration  is  required  it  may  be 

iound  in  the  case  at  bar.    The  judgment  for  costs  recovered 

against  the  Metropolitan  Concert  Company,  Limited, 

M  in  the  supreme  court  action,  was  for  the  general  costs 
of  that  action,  and  was  properly  awarded  to  both 
•defendants  therein,  and  now  exists  in  them  as  a  joint  de- 
mand. Reid  was  not  arrested,  and  is  not  a  proper  party  to 
an  action  by  Sperry  to  recover  damages  sustained  by  the 
latter  by  reason  of  his  arrest ;  and  he  cannot,  without  join- 
ing Beid  as  plaintiff,  recover  the  costs  awarded  to  him  and 
Seid,  because  the  right  to  such  costs  constitutes  a  joint 
demand,  the  interest  of  each  of  the  obligees  extending  to 
«yery  part  of  the  demand  (2  Whart.  Cent  §  814 ;  Dob  v. 
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Halsej,  16  John%.  34).     If,  bowever,  it  be  held  that  the  costs 
intended   to  be  secnred  by  the  undertaking  given 

[q  upon  the  arrest  of  a  defendant  are  for  tlie  additional 
costs  which  accrned  from  the  arrest,  snch  costs 
would  have  been  awarded  to  the  arrested  defendant  only, 
and  he  alone  would  be  entitled  to  the  payment  thereof. 
Again,  if  the  plaintiff  causing  the  arrest  of  the  defendant 
pay  the  costs  of  the  action  recovered  against  him,  and  such 
costs  should  exceed  in  amount  the  sum  named  in  the  under- 
taking given  to  secure  the  order  of  arrest,  and  the  under- 
taking should  be  held  to  apply  to  the  general  costs  of  the 
action,  the  defendant  would  be  without  redress  for  the 
damage  sustained  by  him  by  reason  of  the  arrest,  since  the 
sureties  are  not  liable  for  more  than  the  aggregate  sum  of 
costs  and  damages,  not  exceeding  the  sum  specified  in  the 
undertaking ;  and  no  action  lies  against  the  plaintiff  causing^ 
the  arrest,  thougli  it  be  decided  that  the  arrest  was  wrong- 
ful. 

"We  are  therefore  of  the  opinion  that  the  defendant's, 
request  that  the  court  instruct  the  jury  tliat  plaintiff  could 
not  in  this  action  recover  the  costs  which  had  been  awarded 
to  him  and  his  co-defendant  in  the  supreme  court  action 
jointly,  was  proper,  and  that  the  refusal  so  to  charge  wa& 
error. 

Defendant's  request  that  the  court  direct  the  jury  ta 
disallow  as  a  part  of  the  plaintiff's  damage  such  expense  for 
counsel  fees  as  the  plaintiff  had  incurred  subsequent 
ra      to  the  judgment  of  April  15,  1885,  dismissing  the 
complaint  in  the  action  of  the   Metropolitan   Con- 
cert Co.,  Limited,  'o.  Sperry  et  ai.^  was  also  proper,  and 
should  have  been  granted,  and  the  exception  to  the  refusal 
was  well  taken. 

Without  now  passing  upon  the  effect  remaining  of  that 
judgment,  after  it  had  been  so  far  vacated  as  to  allow  the 
sureties  upon  the  undertaking  to  secure  the  order  of  arrest 
to  try  the  issues  upon  the  pleadings  in  that  action,  it  i& 
sufficient  for  the  purposes  of  this  appeal  that  the  judgment 
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wa8  relied  npoo  by  the  plaintiff  in  this  action,  and  received 
by  the  court  as  a  final  determination   that  the  plaintiff 
therein  named  was  not  entitled  to  the  order  of  arrest  issued 
in  the  action  in  which  such  judgment  w^  rendered.    As- 
suming  that  the  judgment  had  the  effect  claimed  for 
m      it,  the  determination  thereby  made  was  reciprocal, 
and  conclusive  upon  both  parties  to  this  action,  and 
no  damage  could  thereafter  have  accraed  to  the  plaintiff 
herein  by  reason  of  his  arrest  in  that  action.    The  judg- 
ment ended  his  liability  to  arrest,  and  the  expensed  for 
counsel  fees  incurred  by  plaintiff  subsequent  to  this  judg- 
ment  in  the  trial  of  the  issues  prosecuted  by  the  sureties 
and  the  subsequent  appeals  to  the  general  term  of  the  su* 
preme  court  and  the  court  of  appeals  were  not  rendered, 
necessary  to  enable  the  plaintiff  herein  to  extricate  himself 
from  his  arrest  or  liability  to  arrest,  but  to  defend  himself 
against  a  recovery  by  the  Metropolitan  Concert  Company,. 
Limited,  in  the  action  commenced  by  it,  and  such  expense 
is  not  a  part  of  the  damage  for  which  idemnity  was  intend- 
ed by  the  undertaking  upon  which  this  action  was  brought. 
Counsel  fees  are,  of  course,  recoverable  as  apart  of  such 
damage,  but  only  such  proportion  of  the  counsel  fees 
LQ      as  were  reasonably  necessary  to  defend  against  the 
arrest,  or  to  cause  the  order  of  arrest  to  be  set  aside, 
and  such  could  obviously  not  have  been  the  object  of  retain- 
ing counsel  after  it  had  already  been  determined  that  the 
plaintiff  was  no  longer  liable  to  arrest. 

We  note  plaintiff's  contention  that  defendant's  excep- 
tions to  the  refusal  of  the  court  to  instruct  the  jury  to  dis- 
regard the  evidence  concerning  expenses  incurred  subse- 
quent to  the  judgment  of  April  15,  1885,  are  without 
1*1      force,  because  defendants  permitted  such  evidence 
to  be  received  without  objection,  and  failed  to  make 
a  motion  to  have  it  stricken  out. 

The  point  is  not  well  taken,  and  the  case  relied  upon 
by  plaintiff's  counsel  (Ganson  v.  Tifft,  71  iiT.  T.  48,  55) 
does  not  support  it.    An  examination  of  the  opinion  in 
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that  case  sliows  that  the  raf usal  by  the  trial  court  to  direct; 
the  jury  to  disregard  certain  evidence,  which  was  received 
without  objection,  and  concerning  which  no  motion  was 
made  to  have  it  struck  out,  was  sustained  upon  the  ground 
that  tlie  evidence  was  relevant,  and  had  a  beai*ing  upon  the 
amount  of  damages  to  be  awarded.  It  is  the  right  of  a 
party  to  have  the  jury  directed  to  disregard  evidence  which 
is  wholly  irrelevant  and  incompetent,  and  which  has  been 
admitted  without  objection,  and  a  refusal  so  to  direct  con- 
stitutes error  for  which  a  reversal  must  be  ordered  (6aw- 
try  V.  Doane,  51  iT.  T.  84;  Marks  «;.  King,  Mid.  628; 
Pontius  V.  People,  82  Id.  339,  347 ;  Platner  v.  Platner,  78 
Id.  90,  101). 

The  judgment  appealed  from  must  be  reversed,  and 
new  trial  ordered,  with  costs  to  abide  the  event. 

Daly,  C. J.,  and  Pkiob,  J.,  concurred. 


HOOPER   et   al.y    Appellants,  v.  BEECHER   et  al., 
Respondents. 

SuPBEMB  CouBT,  FiRST  Depabthent,  Oenebal  Tebm  ; 
Febbuabt,  1891. 

§  977. 
Notice  qf  trial— 4ohen  waived  hy  stipulation  setting  case  doton. 

Parties  to  an  action  who  have  joined  in  a  stipulation  setting  the  case 
down  for  trial  on  a  given  day,  are  estopped  from  asserting  that 
the  action  is  not  in  a  condition  to  be  tried  on  the  day  upon  which 
they  have  agreed  to  try  it. 

Where  after  a  stipulation  had  been  made  and  filed  setting  a  case 
down  for  trial  on  the  second  Monday  of  January,  the  plaintifEs, 
when  it  was  reached  on  the  calendar,  served  notice  of  trial  for 
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the  February  term  and  moved  to  strike  the  case  from  the  calen- 
dar, which  motion  was  opposed  by  defendants  and  denied  and 
the  case  set  down  for  a  later  date  in  January, — Eeld,  that  the  ob- 
jection that  the  notice  of  trial  was  received  and  retained  and  not 
returned  within  twenty-four  hours  could  not  avail  the  plaintifEs, 
since  they  had  notice  at  the  time  of  its  service  that  the  defend- 
ants were  insisting  upon  the  trial,  and  claiming  the  right  to  a 
trial,  because  of  the  stipulation  setting  the  case  down  for  trial 
iDeeided  February  11, 1891.) 

Appeal  by  plaintiffs  from  an  order  of  the  New  York 
•connty  special  term,  denying  a  motion  to  strike  this  cause 
from  the  calendar. 

The  facts  are  stated  in  the  opinion. 

K  JBieny  for  plaintiffs,  appellants. 

C.  K  Tracy^  for  defendants,  respondents. 

Yan  Bbxtnt,  P.J. — A  new  trial  of  this  action  haying 
l)een  ordered  by  the  court  of  appeals,  the  case  was  restored 
to  the  calendar  and  noticed  for  trial  by  the  defendants  for 
the  April  term,  1890,  and  the  same  dnly  placed  upon  the 
calendar.  In  Angnst,  1890,  an  amended  complaint  was 
served  and  an  answer  thereto  made  in  October,  1890 ;  and 
a  reply  was  also  served  in  the  same  month. 

On  the  8th  of  December,  1890,  the  parties  filed  a  stipu- 
lation with  the  clerk  setting  the  case  down  for  trial  on  the 
4second  Monday  of  January,  1891.  When  the  case  was 
reached  upon  the  calendar  of  the  special  term  the  plaintifEs 
served  a  notice  of  trial  for  the  first  Monday  of  February, 
which  notice  was  retained  by  the  attorney  for  the  defend- 
ants, and  moved  to  strike  the  case  from  the  calendar  on  the 
ground  that  new  issues  having  been  framed  it  was  necessary 
to  serve  a  new  notice  of  trial,  and  to  file  a  new  note  of  issue. 
The  motion  was  denied  and  the  ease  set  down  for  trial  on 
the  16th  of  January,  on  which  day  the  motion  was  renewed 
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and  denied,  and  from  the  order  thereupon    entered  this- 
appeal  was  taken. 

It  seemB  to  ns  clear  that  by  the  giving  of  the  Btipnlation 
setting  the  case  down  for  trial  on  a  given  daj  the  plaintiffs 
are  estopped  from  asserting  that  the  case  was  not  in  a  con- 
dition to  be  tried  upon  the  day  npon  which  thej  agreed  to 
try  the  same.* 

The  objection  that  the  notice  of  trial  was  received  and* 
retained  and  not  returned  within  twenty-four  hours  cannot 
avail  the  appellants,  because  they  had  notice  at  the  time  of 
the  service  of  this  notice  of  trial  that  the  defendants  were^ 
insisting  upon  the  trial,  and  claiming  the  right  to  a  trial, 
because  of  the  stipulation  made  in  December,  1890,  and 
that  the  right  to  a  trial  did  not  depend  upon  the  service  of 
a  new  notice  of  trial.  This  was  giving  the  plaintiffs  clear 
and  definite  notice  that  the  notice  of  trial  which  was  then 
served  would  not  be  recognized,  and  he  was  not  in  any  de- 
gree misled  by  reason  of  its  retention. 

We  think,  therefore,  that  the  order  appealed  from  should, 
be  affirmed,  with  $10  costs  and  disbursements. 

Daniels  and  O'Bsien,  JJ.,  concurred. 

*  Bee  Brady  v.  Martin  (19  N.  T.  Oit,  Pro.  184),  where  a  atipulation 
setting  a  case  down  for  trial  was  held  to  he  a  waiver  of  notice  of 
trial,  and  a  stipulation  not  to  take  default  was  also  upheld. 
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FURBER,  Eb8Pondent,v.  MoCARTHT  et  al.,  Appellaots. 

fiupBEHB    CouBT,  FiBST    Depabtment^  Oenebal   Tebm; 
Januabt,  1891. 

§  659. 
Arrub^lMiliiy  of  9wr0Ue$  in  undmiahmg  given  to  procure  order  of, 

^Tfae  sureties  in  an  undertaking  given  on  the  granting  of  an  order 
of  arrest,  conditioned  that  if  the  defendant  in  the  action  recoyer 
judgment,  or  it  is  finally  decided  that  the  plaintifb  are  not  en- 
titled to  the  order  of  arrest,  the  plaintifEs  will  pay  all  costs 
which  may  be  awarded  to  the  defendant  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest  in  said  action  not  exceed- 
ing $250,  are  liable  for  all  costs  that  may  legitimately  be  con- 
tracted during  the  progress  of  the  action,  including  the  costs  of  a 
motion  for  a  new  trial,  and  of  an  appeal  from  the  order  entered 
thereon,  and  are  entitled  to  have  credited  upon  the  undertaking 
all  costs  and  interests  therein  paid  by  the  plaintiffs. 

IBaere  v.  Armstrong  (26  Hun,  19),  Brainerd  v.  Jones  (18  N,  T.  85)  fol- 
lowed; Poillon  9.  Yolkenning  (11  Ewif  885)  distinguished. 

iPeeided  January  18,  1891). 

Appeal  by  defendants  from  a  jndgment  entered  upon  a 
<]etermination  made  by  the  court  upon  a  trial  before  it  with- 
out a  jury. 

The  facts  appear  in  the  opinion. 

JS.  P.  Johnson^  for  defendants,  appellants. 

Arihv/r  Fv/rber^  plaintiff,  respondent  in  person. 

Bbadt,  J. — The  appellants  claim  that  the  conclusions  of 
law  and  jndgment  rendered  are  not  justified  by  the  facta 
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foand.  The  action  was  brouglit  upon  an  undertaking  which 
was  given  on  the  arrest  of  the  defendant  in  the  action  and 
which  was  executed  by  the  defendants.  The  defendant  ia 
the  action  in  which  the  undertaking  was  given  succeeded 
at  the  trial  and  judgment  was  rendered  in  his  favor  for 
$132.45  costs,  June  1, 1883.  The  plaintiffs  in  that  action 
moved  for  a  new  trial  and  the  motion  was  denied,  with 
costs.  An  appeal  from  this  order  was  taken,  which,  upon 
due  consideration,  was  aflSrmed.  The  amount  of  c6st8' 
awarded  to  the  defendant  in  the  proceeding  was  $84.98» 
These  were  paid  to  the  plaintiff,  who  was  then  the  plain* 
tiff's  attorney,  together  with  the  costs  of  the  judgment^ 
amounting  in  all  to  $210.94. 

The  court  held  on  the  trial  that  the  appellants  were  en- 
titled to  be  credited,  upon  their  liability  on  the  undertak- 
ing, with  the  amount  of  costs  included  in  the  judgment 
claim,  $122.45,  but  not  for  the  additional  amount  awarded 
to  the  defendant  in  arrest  on  the  motion  for  a  new  trial  and 
the  appeal  therefrom,  with  .  the  interest  paid  by  them^ 
amounting  to  $88.49.  The  court  also  rejected  a  note  for 
$250,  made  by  the  defendant  in  arrest  then  before  it,  wha 
was  then,  and  still  is,  totally  insolvent,  and  which  note  and 
the  right  of  action  thereupon  were  assigned  to  the  appel- 
lants, the  sureties  on  the  undertaking.  The  claim  of  the- 
defendant  in  arrest,  springing  from  the  undertaking,  was  as- 
signed to  the  present  plaintiff  and  this  action  commenced 
on  the  18th  of  November,  1880. 

The  appellants  claim  that  they  were  entitled  to  set  off 
the  note  to  the  extent  of  the  liability  on  the  undertaking. 
But  the  court  upon  a  former  decision  of  the  general  term 
in  this  case  held  otherwise,  and  it  is  not  intended  on  this  ap- 
peal to  reconsider  that  question.  The  condition  of  the  un- 
dertaking is  that  if  the  defendant  in  the  action  recover 
judgment,  or  it  is  finally  decided  that  the  plaintiffs  are  not 
entitled  to  the  order  of  arrest,  the  plaintiffs  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  dam* 
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ages  wliich  he  may  sustain  by  reason  of  the  arrest  in  said 
action,  not  exceeding  the  snm  of  $250« 

Tlie  question  whether  the  additional  costs  mentioned 
should  be  deducted  from  the  amount  of  the  defendant's 
responsibility  on  the  undertaking  has  substantially  been  dis- 
posed of  (Baere  v,  Armstrong,  26  Suriy  19).  The  under- 
taking was  that  the  plaintiffs  would  pay  all  such  costs  and 
damages  that  might  be  awarded ;  which  means  all  the  costs 
that  might  legitimately  be  contracted  during  the  progress 
of  the  action,  and  this  includes  the  application  for  a  new 
trial,  which,  the  sum  of  the  costs  amounting  to  eighty- four 
dollars  and  ninety-eight  cents,  resulted  from  that  proceeding. 
The  charge  is  neither  unusual  nor  extraordinary,  and  there- 
fore embraced  within  the  language  of  the  undertaking, 
though  not  independent  of  it.  The  question  decided  in  the 
case  cited  was  that  the  defendants  had  a  right  to  prove  that 
their  principal  paid  the  costs  awarded  upon  a  motion  to  dis- 
charge the  attachment,  and  upon  two  appeals.  The  evi- 
dence was  rejected,  and  exception  taken,  and  upon  that  ex- 
ception, and  for  nothing  else,  the  judgement  in  favor  of 
the  plaintiff  was  reversed. 

The  refusal  to  credit,  therefore,  the  sum  of  eigty-four 
dollars  and  ninety-eight  cents  upon  the  undertaking  was 
erroneous. 

The  interest  seems  to  have  been  properly  allowed.  The 
condition  of  the  undeilaking,  as  we  have  seen,  is  that  if  the 
defendant  in  the  action  recover  judgment  therein,  the  plain- 
tiffs will  pay  all  costs  which  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest  in  the  action  not  exceeding  $250.  When  the  judg- 
ment was  entered,  therefore,  the  liability  of  the  sureties  was 
established,  and  the  interest  became  a  legitimate  item  of 
damage  (Brainerd  v.  Jones,  iT.  T.  35).  Comstock,  J., 
said  in  that  case:  "The  rule  has  often  been  laid  down  in 
general  terms  that  the  sureties  are  not  liable  beyond  the 
penalty  of  the  bond  in  which  their  obligation  is  contained. 
But  on  a  careful  examination  of  tho  reason  and  justice  of  the 


232  CIVIL  PROCEDURE  REPORTS. 

Purber  t.  McCarthy. 

rule  it  will  be  found  inapplicable  to  a  question  of  interest 
accruing  after  thej  are  in  default  for  not  paying  according 
to  the  condition  of  the  bond."  "  In  this  case,"  continued 
the  learned  justice,  ^'  the  defendant's  bond  was  conditioned 
that  Ramsdell  should  pay  whatever  sum  might  be  recovered 
against  him  in  a  certain  action  of  replevin.  If  the  sum  re- 
covered against  Ramsdell  had  been  greater  than  the  penalty 
of  the  bond,  such  penalty  would  nevertheless  have  been  the 
measure  of  their  liability  at  that  time.  But  on  the  recovery 
of  the  judgment  their  obligation  was  mature.  Its  utmost 
extent  then  was  the  penalty,  under  which  they  had  bound 
themselves  for  the  payment  by  Ramsdell.  But  after  that 
they  were  in  default,  and  during  the  continuance  of  that  de- 
fault interest  is  due  from  them  as  in  any  other  case  where 
money  is  not  paid  where  the  creditor  becomes  entitled  to  it." 

The  case  of  Poillon  v.  Volkenning  (11  Svn,  385)  is  not 
antagonistic  to  this  doctrine.  It  is  in  accord  with  it.  There 
it  was  provided  that  the  damages  for  which  the  sureties  be- 
came responsible  should  be  ascertained  by  a  reference  or 
otherwise  as  the  court  should  direct ;  and  it  was  held  that* 
the  sureties  were  liable  for  interest  on  the  amount  of 
damages  from  the  time  only  that  they  were  ascertained  in 
the  manner  provided  for  by  the  undertaking  and  not  in 
excess  of  that. 

For  these  reaspns  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  without  costs  of  this  appeal  to  either 
party. 

Yan  Bbunt,  p. J.,  and  Daniels,  J.,  concurred. 
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SUFBBIOS    COUET     OF    THE    CiTY    OF    NeW  YoBK,    SpBOIAL 

Term;  Maboh,  1891. 
§977. 

Jfotiee  of  trial — when  new  mutt  he  ierved — when  cannot  le  amended — 
when  cau  stricken  from  calendar. 

Where  after  a  case  was  noticed  for  trial  and  a  note  of  issue  filed,  the 
defendant  served  an  amended  answer,  and  a  motion  thereafter 
made  by  the  plainti£Es  to  strike  it  out  as  served  for  the  purpose 
of  delay  was  denied, — Eeldj  that  an  application  subsequently 
made  by  the  defendant  to  strike  the  case  from  the  calendar 
should  be  granted,  and  that  a  counter  motion  made  by  the  plain- 
tiff for  leave  to  amend  his  notice  of  trial  and  note  of  issue,  nunc 
pro  tune^  should  be  denied ;  that  no  terms  having  been  imposed 
on  the  denial  of  the  motion  to  strike  out  the  amended  answer, 
the  defendant  could  not  be  required  at  a  term  of  court 
held  by  another  justice  to  accept  notice  of  trial  irregular  either 
as  to  form  or  time  of  service. 

Where  an  amended  pleading  is  served  there  must  be  a  new  notice  of 
trial,  and  a  new  note  of  issue. 

Where  a  proper  notice  of  trial  has  been  served,  the  court  may  per- 
mit the  note  of  issue  to  be  amended,  nunc  pro  tuncj  but  the  ser- 
vice of  a  notice  of  trial  is  a  statutory  condition  precedent  to 
'  obtaining  a  place  on  the  calendar  or  of  forcing  an  adversary  on,  the 
form  and  time  of  service  of  which  are  regulated  by  statute,  and 
the  court  cannot  dispense  with  either,  except  by  the  consent 
of  the  parties,  or  as  a  condition  of  granting  some  favor. 

^Decided  March  31,  1891.) 

Motion  by  the  defendant  to  strike  this  caase  from  the 
•calendar,  and  by  the  plaintiff  that  his  notice  of  trial  and 
note  of  issne  be  amended,  mmcpro  tunc. 

The  facts  are  stated  in  the  opinion. 
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Gsir  V,  Biroiingham  &  Co. 
Louis  Leviene^  for  plaiutiflf. 
E.  C.  Ddevariy  for  defendant. 

McAdam,  J. — The  defendant  served  an  answer  to  the 
coQiplaiut,  and  the  plaintiff  thereupon  served  a  notice  of 
trial,  and  filed  a  note  of  issue.  The  defendant  thereafter 
served  an  amended  answer.  The  plaintiff  moved  to  strike 
out  the  answer,  and  the  application  was  denied  by  Judge 
Dugro  (see  Code^  §  542).  The  defendant  now  moves  U> 
strike  the  case  from  the  calendar,  and  the  plaintiff  makes  a 
counter  motion  foi*  leave  to  amend  his  notice  of  trial  and 
note  of  issue,  nuncjf>ro  tunc.  The  rule  is  settled  that  where 
an  amended  pleading  is  served,  there  must  be  a  new  notice 
of  trial  (20  Bun^  421 ;  27  Id,  at  pp.  233,  234 ;  2  Rnmsey'fr 
Pr.  204),  and  a  new  note  of  issue  (2  AI^.  N,  C.  332). 
Where  a  proper  notice  of  trial  fs  served,  the  court  may  per- 
mit the  note  of  issue  to  be  amended  nunc  pro  tunc  (43 
How.  Pr.  95).  The  court,  having  authority  to  regulate  its 
calendar,  undoubtedly  possessed  this  power.  But  the  ser- 
vice of  a  notice  of  trial  is  a  statutory  condition  precedent 
to  obtaining  a  place  on  the  calendar  or  of  forcing  an  adver- 
sary on.  The  form  of  the  notice,  and  the  time  of  service, 
are  regulated  by  the  statute,  and  the  court  can  dispense  with 
neither,  except  by  the  consent  of  the  parties,  or  as  a  condi- 
tion to  granting  some  favor.  I  find  no  authority  to  amend 
the  essential  requirements  of  the  notice,  or  to  permit  of  the 
service  nv/ncpro  tunc.  Upon  the  hearing  of  the  motion  to 
strike  out  the  amended  answer,  made  under  section  542, 
Judge  Dugro  might  have  stricken  out  the  answer,  unless  the 
defendant  consented  to  waive  the  irregularities  in  the  service 
of  the  notice  of  trial  and  note  of  issue.  He  did  not  impose 
any  such  condition.  I  can  impose  no  such  condition  now. 
Motion  to  strike  from  calendar  granted,  and  motion  for  leave 
to  amend  denied.    No  costs. 
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WILSON,  Respondbnt,  v.  SMITH,  Appellant, 

SuPBSiOB  Court  of  the  City  of  New  Yobk,  Genebai* 
Tsbm;  Mat,  1891. 

§723. 
JPleading — Amendment  o/eomplaint. 

It  mme  that  the  court  has  plenary  power  to  allow  an  amendment. 
Hi  a  oomplaint,e¥en  where  the  effect  of  the  amendment  is  to 
introduce  a  new  cause  of  action  barred  by  the  statute  of  limita- 
tions; but  the  power  should  be  exercised  only  in  furtherance  of 
justice  and  upon  cause  shown. 

Where  the  complaint  in  an  action  set  out  that  the  plaintiff  *'  laid  out 
and  expended  for  and  at  the  request  of  the  defendant^*  $542.80^ 
and  in  a  bill  of  particulars  of  this  claim  the  first  item  was  ^'  cash 
loaned  defendant  $284,**  and  thereafter  the  plaintiff  moved  for 
leave  to  amend  the  complaint  so  that  it  would  conform  to  the^ 
bUl  of  particulars  by  stating  that  $284  of  the  original  demand  waa^ 
for  '^  money  loaned  ''  and  the  remainder  for  money  had  and 
received,  and  the  motion  was  oppossd  on  the  ground  that 
although  an  action  on  the  demand  for  money  loaned  was  not 
barred  by  the  statute  of  limitation  when  the  action  was  com- 
menced, it  was  so  barred  when  the  motion  was  made, — EM^  that- 
the  amendment  was  in  furtherance  of  justice  and  properly  al» 
lowed. 

(IMcided  May  4,  1891.) 

Appeal  for  defendant  from  an  order  of  the  special  tena 
granting  pluintif!  leave  to  amend  his  complaint. 

The  plaintifi  sued  to  recover  $542.30,  for  so  much 
money  '^  laid  ont  and  expended  for,  and  at  the  request  of 
the  defendant."  The  action  was  commenced  April  8th^ 
1890,  and  ten  days  afterward  the  plaintiff  served  a  bill  of 
particulars  of  his  demand,  the  first  item  of  which  was  for 
"cash  loaned  defendant  $234."     Tlie  answer,  which  con^ 
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listed  of  a  ^^  general  denial,"  was  served  Maj  5tli,  1890. 
Xo  farther  proceedings  were  taken  nntil  Nor.  5th,  1890, 
when  the  plaintiff  moved  to  amend  the  complaint  bj 
making  it  conform  to  his  bill  of  particulars,  by  stating  that 
$2Si  ot  the  original  demand  was  '^for  cash  loaned"  and 
the  remainder  for  money  had  and  received  according  to  the 
original  complaint.  The  motion  was  granted  Nov.  13th, 
1890,  upon  payment  of  ten  dollars  costs,  and  with  leave  to 
the  defendant  to  answer  the  amended  complaint  withia 
twenty  days  thereafter. 

The  defendant  appealed  from  the  order. 

George  Yeanum,  for  defendant,  appellant. 

The  fact  that  a  new  cause  of  action  which  is  barred 
by  the  statute  is  sought  to  be  pleaded  is  a  sufficient 
reason  for  denying  the  motion.  Here  the  effort  is  not  to 
make  a  cause  of  action  already  pleaded  complete,  but  to 
add  a  new  cause  of  action  now  barred,  and  this  it  has  been 
held,  in  at  least  four  cases  cannot  be  done  (see  Sheldon  v. 
Adams,  18  Abb.  Pr.  405  ;  Evangelical  Lutheran  Church  v. 
J'uigar,  11  Weekly  Dig.  460;  Chase  v.  Lord,  2  Id.  78; 
Pettier  v  Matthews,  1  Id.  12). 

Albert  Wilson^  plaintiff,  respondent  in  person. 

The  power  of  the  court  to  permit  the  plaintiff  to  amend 
is  undoubted,  notwithstanding  the  amendment  may  preclude 
the  defendant  from  availing  himself  of  the  bar  of  the 
.statute  of  limitations  {Code  Civ.  Pro.  §  723 ;  Hatch  v. 
'Central  National  Bank,  78  N.  Y.  487;  Eighmie  v.  Taylor, 
^9  Hun,  366  ;  Davis  Sewing  Mcli.  Co.  v.  Tozer,  23  Id.  630). 

It  was  only  just  to  permit  the  amendment  in  this  case. 
"The  bill  of  particulars  served  before  answer  gave  the  de- 
fendant  notice  of  the  nature  of  the  plaintiff^s  claim  and 
^ehould  be  considered  as  an  amplification  of  the  complaint 
<Dwight  V.  Germania  Life  Ins.  Co.,  84  N.  T.  506 ;  Matthew 
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V.  Hnbbard,  47  Id.  428).  The  omission  of  the  claim  for 
money  loaned  from  the  complaint  was  a  mere  clerical  error 
— ^the  claim  is  set  forth  in  the  bill  of  particulars  and  thcr 
same  amount  is  claimed  in  both  complaint  and  bill  of  par- 
ticulars. 

MoAdam,  J.-^The  amendment  allowed  did  not  increase- 
the  amount  of  the  plaintiff's  demand  which  was  to  recover 
$542.30,  and  merely  allowed  him  to  state  the  fact  that  $234 
of  it  was  a  separate  item  for  cash  loaned,  the  remainder  of 
the  claim  being  for  so  much  money  paid,  laid  out,  and  ex- 
pended, as  charged  in  the  original  complaint.  The  moneys 
expended  were  paid  out  between  January  1st,  1884,  and  July 
1st,  1884.  The  loan  was  made  June  8th,  1884,  so  that 
nothing  was  imported  into  the  complaint  by  the  amend- 
ment except  that  which  was  necessary  to  apprise  the  de- 
fendant of  the  nature  of  the  demand  against  him.  The 
cause  of  the  eiTor  was  explained,  the  delay  excused,  and  a 
case  presented  which  called  for  the  exercise  of  the  liberal 
power  of  amendment  vested  in  the  court  {Code  Civ.  Pro^ 
§T23). 

The  defendant  claims  that  the  effect  of  the  amendment 
was  to  introduce  a  new  cause  of  action  barred  by  the  statute 
of  limitations,  and  that  this  circumstance  was  sufficient  to 
require  the  denial  of  the  motion,  citing  Sheldon  uAdams  (18> 
AU.  Pr.  405)  Evangelical  L.  C.  v.  Fuigar  (11  WeeJdy 
Dig.  460).  These  cases  do  not  question  the  power  of  the 
court  to  allow  such  an  amendment,  but  hold  that  it  should 
be  exercised  as  in  other  cases,  only  in  furtherance  of  justice 
and  upon  cause  shown.  With  this  qualification  the  power 
is  plenary.  (Hatch  v.  Central  Natl.  Bank,  78  N.  Y.  487 ;. 
Eighmie  v.  Taylor,  89  Him,  366). 

The  plaintiff  did  not,  however,  invoke  the  exercise  of 
this  power  in  the  present  instance.  He  did  not  seek  to  in-^ 
troduce  a  new  or  independent  cause  of  action  barred  by 
the  statute.  He  applied  to  correct  an  inadvertent  error  inr 
his  complaint  by  amending  it  to  conform  to  the  truth  and 
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iact.  The  amendment  was  neither  misleading  nor  preja- 
-dicial  to  the  defendant,  for  he  had  been  apprised  of  the  true 
«tate  of  facts  by  the  service  of  tlie  bill  of  particulars  seven 
weeks  before  the  statute  of  limitations  could  have  been 
attached.  The  amendment  was  in  furtherance  of  justice 
and  properly  allowed.  Indeed,  it  would  have  been  an 
abuse  of  discretion  to  have  denied  it. 

The  appeal  is  without  merit,  and  the  oi-der  appealed 
from  must  be  affirmed  with  costs. 

Sbdgwiok,  Ch.  J.,  concurred. 


GRAFTON  V.  UNION  FERRY  CO. 

Onr  CouBT  of  Bbookltk,  Special  Tbbm  ;  April,  1891. 
§  755  ei  seq. 

Abatement  of  acttan^^when  adticn  againet  eorporaUon  abated  hy  ite 

dieeohUian, 

By  consenting  to  an  adjournment  of  a  motion, defendants,  although  not 
served  with  notice  of  motion,  appear  for  all  the  purposes  of  the 
motion. 

At  common  law,  on  the  dissolution  of  a  corporation  its  real  property 
reverted  to  the  original  owners,  its  personal  property  went  to 
the  government,  and  all  debts  due  to  and  from  the  corporation 
were  cancelled ;  but  this  rule  was  never  adopted  in  this  country, 
and  while  without  any  statute  an  action  at  law  against  a  de- 
funct corporation  oould  not  be  maintained  by  a  creditor,  a  court 
of  chancery  would  enable  a  creditor  to  follow  the  assets  and 
collect  the  claim. 

Under  the  revised  statutes  of  this  state,  the  directors  of  a  corpora- 
tion, upon  its  dissolution,  become  trustees  of  its  creditors  and 
stockholders,  with  full  power  to  settle  the  affairs  of  the  corpora- 
tion, collect  and  pay  debts,  and  divide  among  the  stockholders 
the  remainder  after  the  payment  of  debts  and  necessary  expenses; 
but  one  who  has  an  action  pending  against  the  corporation  at 
the  time  of  its  dissolution  for  injuries  to  his  person  cannot  bo 
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considered  a  creditor  within  the  meaning  of  that  statute;  and  as 
there  is  not  now  any  statute  providing  for  the  continuance  of  an 
action  against  a  corporation  after  its  dissolution,  such  action 
abates  and  cannot  be  reyived  against  the  directors. 
\DmdedAjmLlQ,  1891.) 

Motiou  by  plaintiff  to  reviye  and  coutinne  action  against 
xhe  directors  of  the  defendant. 

The  opinion  states  the  facts. 

Backus  and  Manne^  for  plaintiff  and  motion. 

Lowrey^  Stone  dk  Auerbach,  for  directors  of  defendant, 
opposed. 

Clbmekt,  C.J. — This  action  was  brought  to  recover 
-damages  for  a  personal  injnry  to  the  plaintiff  by  reason  of 
the  negligence  of  the  employees  of  the  defendant,  and  was 
-commenced  on  March  27,  1890.  The  charter  of  the  defend- 
ant expired  on  November  9,  1890,  and  plaintiff  moves  to 
-continue  the  action  against  the  directors  who  were  in  office 
ut  that  time.  The  notice  of  motion  was  served  npon  two 
of  the  directors  only,  bnt  I  hold  that  the  attorneys,  by  their 
•consent  to  adjoam,  appeared  for  all  the  purposes  of  the 
motion. 

At  common  law,  on  the  dissolution  of  a  corporation,  its 
real  property  reverted  to  the  original  owners,  its  personal 
property  went  to  the  government,  and  all  debts  due  to  and 
from  the  corporation  were  cancelled  (Owen  v.  Smith,  31 
Barb.  641,  and  authorities  there  cited). 

This  rnle  of  the  common  law  was  never  adopted  in  this 
oonntry,  and  while,  without  any  statute,  an  action  at  law 
would  not  lie  by  a  creditor  against  a  defunct  corporation, 
jet  a  court  of  chancery  would  enable  a  creditor  to  follow 
the  assets  and  collect  the  claim  (Bacon  v.  Robertson,  18 
JBaw.  Pr.  480). 

By  the  revised  laws  of  this  state,  it  was  provided  that^ 
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upon  the  dieeolntioii  of  a  corporation,  the  directors  should  be 
the  trustees  of  the  creditors  and  stockholders,  with  fall 
power  to  settle  the  affairs  of  the  corporation,  collect  and 
pay  debts,  and  divide  among  the  stockholders  the  remainder 
after  the  payment  of  debts  and  necessary  expenses.  Thia 
law  was  re-eoacted  in  the  revised  statutes,  and  the  direc- 
tors of  the  defendant  have,  since  the  expiration  of  the 
charter,  been  acting  as  trustees. 

By  section  4,  ch.  295,  Laws  1832,  it  was  provided  that  the 
court  in  which  any  suit  was  pending  against  a  corporation, 
which  should  hare  been  dissolved  by  the  expiration  of  its 
charter,  should  have  power  to  continue  the  action  until  final 
judgment.  Judge  Rapallo  held  in  McGulIoch  v.  Norwood 
(58  N.  Y.  562,  568),  that,  under  this  statute,  the  new  repre- 
sentatives should  be  substituted  by  name ;  and  also  said  that 
^'  unless  such  an  order  be  made,  there  is  nothing  in  our 
statutes  interfering  with  the  common-law  rule  that  the  disso- 
lution of  the  corporation  puts  an  end  to  the  action,  and  that 
all  subsequent  proceedings  are  Toid." 

The  law  of  1832  was  in  force  until  1880,  when  it  was 
repealed  (chapter  245,  Laws  1880),  and  section  4  has  not 
been  re-enacted  (see  table,  p.  35,  4  Rev.  St.,  Banks,  7th  Ed.). 
There  is  therefore  no  statute  in  force  in  this  state  for  the 
continuance  of  this  action,  unless  the  directors  are  to  be- 
treated  as  trustees  for  the  plaintiff.  An  action  abates  when 
no  statute  exists  for  its  continuance  (Greeley  v.  Smith,  3 
Story,  657;  Bank  v.  Colby,  21  Wall.  609). 

Therefore  the  only  question  on  this  motion  is  whether  or 
not  the  plaintiff  is  a  creditor  of  the  defendant,  within  the 
meaning  of  the  statute  before  referred  to,  as  to  the  powers, 
of  the  directors  in  office  at  the  date  of  the  expiration  of  the 
charter.  I  have  examined  the  definitions  of  the  word 
'^  creditor,"  and  can  find  no  definition  and  no  authority  that 
a  party  who  has  an  action  pending  for  injuries  to  the  person 
can  be  considered  as  such.  The  contrary  was  held  in  1795 
in  Stanley  v.  Ogden  (2  Root,  259,  262,  265).  The  meanings 
of  the  word  is  defined  in  Insurance  Co.  v.  Meeker  (37  i^.  cA. 
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Zaw,  282,  300),  and  in  Frazer  v.  Tnnis  (1  JBm.  254),  and  in 
the  varioQB  law  dictionaries. 

While  it  ifi  a  hardship  to  the  plaintiff  to  hold  that  the 
action  cannot  be  continued,  it  is  also  a  similar  hardship  to 
the  plaintiff  who  snes  an  individual  for  personal  injuries 
when  snch  individual  dies  pending  the  action.  It  was  prob- 
ably an  oversight  on  the  part  of  the  legislature  that  section 
4  of  the  law  of  1832  was  not  re-enacted  in  the  Code.  Even 
if  such  was  the  fact,  the  courts  have  no  power  to  administer 
the  law  except  as  it  is.  The  law  of  1832  was  in  force  48 
years,  and,  according  to  the  theory  of  the  plaintiff,  was  en- 
tirely unnecessary ;  for  I  am  asked  to  construe  a  prior  law 
of  the  duty  of  the  directors  towards  creditors  and  stock- 
holders in  snch  a  way  that  all  parties  having  claims  on  con- 
tracts or  suits  in  tort  had  their  remedy  against  the  directors 
of  a  corporation  whose  charter  had  expired  without  refer- 
ence to  such  law  of  1832i 

Motion  to  continue  denied,  without  costs. 


SUTORIUS,  AppBLLAirr,  v.  DUNSTAN,  Rbspondbnt. 

SUPBKIOS   COUBT   OF   THB   OtIT   OF   NeW    YoSK,   CitliNSiLU^ 

Txbm;  Maboh,  1891. 
§  659. 

Uhdertahmg  U  proeure  order  of  arrmt-^^ 

Under  an  undertaking  given  to  procure  an  order  of  arrest  whicfli 
provides  *' that  if  the  defendant  recovers  judgment,  or  if  it  is 
finally  decided  that  the  plaintiff  was  not  entitled  to  the  order  of 
amst,  thei^laintiff  will  pay  all  costs  which  may  be  awarded  to 
the  defendant  and  aU  dami^  which  he  may  sustain  by  reason 
of  the  arrest,  not  exceeding"  the  sum  of  $250,  the  liability  of 
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the  suretiM  is  limited  to  the  lam  of  $250;  and  when  costs 
awarded  in  the  action  amounting  to  more  than  $250  haye  been 
paid  by  the  plaintiff  therein  to  the  defendant,  the  sureties  in  the 
undertaking  are  not  further  liable  upon  the  undertaking  for  the 
damages  resulting  from  the  arrest 
iDedded  March  2,  1891.) 

Appbal  by  plaintifi  from  a  judgment  of  the  special 
term  sastaining  a  demurrer  to  complaint. 

The  facts  appear  in  the  opinion. 
i 

Charles  Stewart  Davidson^  for  plaintiff,  appellant 

Damd  £.  Sherman^  for  defendant,  respondent. 

PsB  CusiAH  (Sedowiok,  Ch.J.,  and  Tbuaz,  J.). — ^The 
complaint  charged  the  defendant  as  one  of  the  sureties  upon 
an  undertaking  given  to  procure  an  order  of  arrest.  It  was 
averred  that  in  the  action  in  which  the  order  was  granted 
there  was  a  judgment  for  costs  for  the  defendant  for  a  sum 
greater  than  $250,  and  that  such  judgment  was  paid.  On 
the  argument  it  is  not  denied  that  this  payment  inured  to 
the  benefit  of  the  surety,  the  defendant ;  but  it  is  claimed 
that  he  remained  liable  to  pay  damages  which  tlie  plaintiff 
sustained  by  reason  of  the  arrest,  not  exceeding  $250,  and 
the  action  is  to  recover  the  damages  to  that  extent. 

The  undertaking  follows  the  words  of  section  559,  Code 
Civil  Proc,  The  undertaking  of  tlie  surety  is  "  that,  if  the 
defendant  recovers  judgment,  or  if  it  is  finally  decided  that 
the  plaintiff  was  not  entitled  to  the  order  of  arrest,  the 
plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest,  not  exceeding"  tlie  sum  of  $250.  The  wording 
is  such  that  the  meaning  may  be  obscure,  yet,  on  the  whole, 
it  should  be  held  that  the  sum  specified  is  intended  to 
describe  the  limit  of  the  liability  of  the  surety.  To  make 
^uch  a  provision  practically  effective  in  protection  of  the 
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person  arrested  there  should  be  a  surety,  or  a  party  that 
possesses  means  enough  to  fulfill  the  undertaking,  and  a 
method  prescribed  for  ascertaining  the  means.  It  hae 
always  been  tiie  pi'actice  to  require  some  kind  of  proof  on 
this  subject.  Section  812,  Id.,  requires  that  a  bond  or 
undertaking  executed  by  a  surety  must  be  accompanied  by 
his  affidavit  to  the  effect  that  he  is  worth  the  penalty  of  the 
bond,  or  the  sum  specified  in  the  undertaking,  etc.  There 
is  an  intent  to  place  the  penalty,  if  it  be  a  bond,  on  the  level 
with  the  sum  specified  in  the  undertaking.  It  is  evident 
that  the  latter  is  a  sum  in  which  the  surety  undertakes. 
There  is  no  reason  for  excluding  from  the  justification  a 
test  of  sufficient  means  to  pay  costs,  and  yet  this  would  be 
the  result  if  the  sum  specified  referred  only  to  damages. 

These  considerations  guide  us  to  the  result  that  the  sec- 
tion intends  that  all  costs  and  all  damages  shall  be  taken  in 
conjunction,  and  that  to  them  together  shall  be  applied  the 
words  ^^  not  exceeding  the  sum  specified  in  the  undertak- 
ing." 

As  on  the  argument  it  is  conceded  that  the  defendant 
has  upon  his  undertaking  the  benefit  of  the  payment  of 
costs  to  the  extent  of  $250,  he  is  not  further  liable  upon  the 
undertaking  for  the  damages  from  the  arrest. 

Judgment  affirmed,  with  oo6t& 


notb  on  thb  llabiltft  ov  subbtibs  in  undertaking  givsn  oh 
Pbocubing  Obbeb  of  Abbest  and  on  Attachment. 

The  condition  of  the  undertaking  required  to  be  given  to  procure 
the  granting  of  an  order  of  arrest  and  that  of  the  undertaking  which 
must  be  g^ven  before  an  attachment  can  issue,  are  so  nearly  alike 
that  the  extent  of  the  liability  under  these  two  classes  of  under- 
takings may  well  be  considered  together. 

The  condition  of  the  undertaking  on  arrest  is  'Hhat  if  the 
defendant  recovers  judgment,  or  if  U  is  JlnaUy  decided  thai  the 
plahUiff'  wa$  not  entiUed  to  the  order  of  arrest,  the  plaintiff  will  pay 
SlXH  costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
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which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum 
specified  in  the  undertaking"  {Code  (JU>,  Pro,  §  569,  as  amended 
by  the  insertion  of  the  clause  in  italics,  by  La/W9  of  1879,  chap. 
642). 

The  condition  of  the  undertaking  on  attachment,  is  "  that  if  the 
defendant  recovers  judgment,  or  if  the  warrant  is  vacated,  the 
plaintiJS  will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertaking"  {Code 
do.  Pro,  I  640.) 

The  undertaking  required  in  justice's  courts  on  arrest  and  attach- 
ment are  to  the  same  effect  {Code  Cw.  Pro,  §§  2896,  2908),  and  the 
provisions  of  the  Code  of  Procedure  were  practically  the  same  (Code 
Pro.  §§  182,  280). 

It  is  established  by  uniform  decisions  of  the  courts  of  this  state 
that  this  liability  extends  to  and  includes  (1)  damages  directly  re- 
sulting from  the  arrest  or  attachment,  (2)  costs  incurred  in  or  about 
the  vacation  of  the  attachment  or  order  of  arrest,  and  that  any  pay- 
ment by  the  principal  on  account  of  the  costs  or  damages  for  which 
the  sureties  are  liable,  discharges  the  sureties  pro  tanto. 

The  authorities  do  not,  however,  by  any  means  agree  as  to 
whether  the  undertaking  is  intended  to  secure  costs  of  the  action 
other  than  those  resulting  directly  from  the  attachment  or  arrest. 

1.  Damages.  That  the  undertaking  secures  damages  resulting 
directly  from  the  attachment  or  arrest,  and  none  others  seem  to  be 
well  settled. 

In  Groat  €.  Gillespie  (25  Wend,  383)  it  appeared  that  an  attach- 
ment was  issued  out  of  a  justice's  court,  upon  the  giving  by  the  de- 
fendant of  a  bond  conditioned  to  pay  Groat  all  damages  and  costs 
which  he  should  sustain  by  reason  of  the  issuing  of  the  attachment, 
if  Gillespie  should  fail  to  recover  judgment  thereon.  Under  the 
attachment  a  shanty  and  some  trifiing  articles  of  property  were 
levied  upon.  On  the  return  of  the  attachment,  Gillespie  did  not 
appear,  and  the  justice  entered  judgpnent  of  nonsuit,  charging  costs 
to  neither  party.  The  shanty  was  unoccupied  at  the  time  of  the 
levy,  and  the  property  was  not  interfered  with,  otherwise  than  by 
merely  making  the  levy.  The  circuit  judge  ruled  that  by  the  levy 
the  property  was  in  the  custody  of  the  law,  in  charge  of  the  con- 
stable, and  must  be  deemed  to  continue  in  the  possession  of  the  con- 
stable unless  relinquished  by  him  or  by  the  plaintiff  in  the  attach- 
ment, and  notice  of  such  relinquishment  given  to  the  defendant  in 
the  attachment ;  and  that  the  measure  of  the  damages  in  this  cause 
was  the  value  of  the  shanty.    To  this  decision,  the  counsel  for  the 
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defendants  excepted.  The  court,  per  Nrlson,  Ch.J.,  said:  *'The 
luling  at  the  circuit  was  clearly  erroneous.  The  plaintiff  was  en- 
titled only  to  the  damages  actually  sustained  in  consequence  of  the 
attachment,  and  nothing  more.  The  condition  of  the  bond  carries 
the  remedy  no  farther,  according  to  its  term.  The  ground  of  the 
recoYery  is  not  that  the  proceedings  have  been  irregular  and  void  on 
the  part  of  plaintiff  in  the  attachment,  but  that  he  has  failed  to 
recover  a  judgment.  So  far  as  respects  the  remedy  in  this  form,  it 
is  wholly  immaterial  whether  they  be  regular  or  not.  The  breach 
has  no  necessary  connection  with  the  fact.  The  measure  of  damages 
therefor  in  trover  or  trespass,  as  in  the  case  of  an  illegal  levy,  was 
improperly  applied.  Upon  the  facts  in  this  case,  I  do  not  see  that 
the  plaintiff  was  entitled  to  anything  more  than  nominal  damages." 

Northampton  NatU.  Bank  v,  Wylie  (supm.  ct.,  Ist  dept..  Mar. 
1889 ;  16  N.  T.  Civ,  Pro,  826)  was  an  appeal  from  a  judgment 
rendered  in  an  action  brought  to  recover  upon  an  undertaking 
given  on  the  issuance  of  an  attachment,  where  no  application  was 
made  to  vacate  the  attachment,  but  the  defendant  recovered  judg- 
ment in  the  action  in  which  it  was  issued.  The  costs  of  that 
action  were  paid  by  the  defendant  therein.  Justice  Daniels,  writ- 
ing the  opinion  of  the  general  term,  said : 

"Upon  the  trial  it  was  proved  that  the  plaintiff,  as  defendant 
in  that  suit,  had  incurred  and  paid  out  considerable  sums  of  money 
by  way  of  expenses  in  obtaining  the  attendance  and  evidence  of 
witnesses  in  its  behalf,  and  for  counsel  fees  for  the  service  of  counsel 
rendered  in  the  course  of  the  litigation.  The  legal  fees,  however,  of 
the  witnesses  as  well  as  of  the  deposition  taken  in  the  state  of 
Massachusetts,  were  included  in  the  costs,  and  paid  as  a  part  of  the 
earn  recovered  by  the  judgment. 

"  Upon  this  part  of  the  case,  accordingly,  the  inquiry  is  limited 
to  the  right  of  the  bank  to  recover  against  the  sureties  in  the  un- 
dertaking for  any  part  of  the  moneys  incurred  and  paid  for  counsel 
fees  and  other  expenses  in  the  course  of  the  litigation. 

*' Counsel  fees  are  separate  and  distingruishable  items  from  those 
entering  into  the  signification  of  the  word  costs,  as  it  has  been  em* 
ployed  in  those  and  other  statutes.  And  as  part  of  the  costs  of  the 
action,  these  counsel  fees  form  no  charge  whatever  against  the  sure- 
ties in  the  undertaking. 

''Neither  is  the  bank  entitled  to  recover  them  as  damages  sus- 
tained because  of  the  attachment,  for  the  reason  that  the  counsel 
fees  were  in  no  degree  incurred  in  any  proceedings  taken  for  the 
purpose  of  vacating  or  setting  aside  the  attachment.  As  the  law 
stood  at  the  time,  no  such  proceeding  could  be  successfully  prose- 
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coted,  and  the  bank,  probably  nnderatanding  that  to  be  its  position, 
acquieaoed  in  the  regularity  of  the  attachment  and  made  no  effort 
or  motion  whatever  to  vacate  or  set  aside.  But  its  resistance  was 
wholly  directed  to  defeat  the  action  itself,  by  establishing  the  result 
that  the  plaintiff  in  the  suit  had  no  l^gal  claim  against  the  bank 
arising  out  of  the  abstraction  and  loss  of  the  bonds. 

'*  The  service  of  counsel  rendered  and  bestowed  in  the  liti|i;at!ott 
were  for  this  end  entirely  ;  they  were  to  support  and  maintain  tkie 
position  taken  by  the  answer  that  the  plaintiff  under  the  law  was 
exonerated  from  liability  for  the  loss  of  the  bonds.  It  is  true  that 
this  resulted  in  vacating  the  attachment,  but  not  from  any  effort  or 
attempt  to  set  aside,  but  because  the  action  itself  failed  by  estab- 
lishing the  truth  of  the  answer  and  exonerating  the  bank  from 
legal  liability.  Under  this  state  of  the  case,  which  is  fully  sus- 
tained by  the  proof,  as  well  as  by  the  findings  of  the  fact,  it  can  in 
no  legal  sense  be  affirmed  that  any  part  of  these  counsel  fees  or 
other  expenses  were  incurred  by  way  of  damages  occasioned  by  the 
issuance  and  service  of  the  attachment,  and,  so  far  as  they  have 
been  included  in  the  judgment  recovered  by  the  defendant,  it  is 
erroneous  and  should  be  reversed  and  set  aside.*' 

It  appeared  in  this  case  that  the  plaintiff  at  the  time  that  the 
funds  belonging  to  it  on  deposit  in  another  bank  were  attached  was 
entitled  to  interest  thereon  at  the  rate  of  two  and  one  half  per  cent 
per  annum,  and  the  money  remaining  with  such  second  bank,  not- 
withstanding the  attachment,  received  such  interest;  but  it  also 
appeared  that  if  the  plaintiff  had  not  been  restrained  from  using  the 
money  by  the  attachment,  it  might  have  secured  interest  for  the  use 
of  its  money  at  the  rate  of  six  per  cent  per  annum  and  it  was  held 
that  the  difference  between  the  interest  at  two  and  one  half  per 
cent  per  annumeand  at  six  per  cent  per  annum  was  damage  sus- 
tained by  the  bank  by  reason  of  the  attachment,  and  could  be  recov- 
ered upon  its  finally  succeeding  in  the  action  from  the  sureties  in 
in  the  undertaking  given  to  procure  the  attachment. 

In  Miller  e.  Ferry  (supm  ct.,  Ist  dept.,  Nov.  1888;  60  ^fi,  256; 
8.  c,  19  8t.  Bep.  887;  2  N.  T.  8np.  868)  it  appeared  that  an  at- 
tachment was  served  upon  shares  of  mining  stock  owned  by  the 
defendant  in  the  Small  Hopes  Consolidated  Mining  Company,  and 
that  afterwards,  during  the  pendency  of  the  suit,  the  shares  depre- 
ciated very  largely  in  their  market-price  and  value;  and  on  this 
account  the  defendant  claimed  to  be  entitled  to  an  undertaking  in  a 
sufficient  sum  to  include  this  decrease  in  value.  The  court  said : 
'*  The  decrease  in  the  value  of  the  shares  did  not  result  from  the 
attachment  or  from  his  service  upon  the  corporation,  but  it  resulted 
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from  a  diminution  in  the  market-price  of  the  shares  themselves. 
They  were  in  no  respect  injured  or  deteriorated  by  the  attachment, 
bat  the  loes  which  was  suffered  arose  entirely  and  wholly  out  of  the 
distinct  and  extraneous  circumstance,  for  which  the  attaching 
creditors  were  in  no  manner  responsible;  and  for  that  loss,  the 
sareties  in  the  undertaking  given  upon  the  issuing  of  the  attach- 
ment, it  has  been  held,  would  not  be  liable  (McBride  «.  Farmers' 
Branch  Bank,  7  Abb,  iV.  847>.  That  was  also  the  view  which  the 
court  was  governed  by  in  Groat  v.  Gillespie  (25  Wend.  888) ;  and 
neither  Day  «.  Bach  (87  N,  Y,  67)  nor  Dunning  v.  Humphrey  (d4 
IfmiL  81)  contains  anything  that  is  in  conflict  with  this  principal.'* 

Korthrup  v.  Garrett  (supm  ct.,  4th  dept.,  Apr,  1879  ;  17  Bun^ 
499)  was  an  action  upon  an  undertaking  given  in  a  justice's  court 
to  procure  an  attachment  where  the  attachment  remained  in  force 
until  the  action  was  tried  and  determined  in  favor  of  the  de- 
fendant.   The  court  said : 

*'The  plaintiff  gave  evidence  tending  to  show  his  expenses  and 
expenditures  necessarily  made  in  preparation  for  trial,  and  for  the 
trial  of  the  attachment  suit,  with  a  view  of  establishing  a  breach, 
and  the  damages  sustained  by  reason  of  the  issuing  of  the  attach- 
ment. He  bad  employed  a  person  to  try  the  cause,  who  tried  it, 
and  who  testified  his  services  were  worth  ten  dollars.  There  was, 
therefore,  some  evidence  upon  which  the  justice's  court  might  have 
found  a  breach  of  the  bond,  with  damages. 

**  In  section  1515  of  the  fourth  edition  of  (kweiC^  Treatise^  it  is 
said:  *In  an  action  upon  a  bond  given  to  authorize  the  issuing  of  an 
attachment,  the  measure  of  damages  is  not  the  mere  taxable  costs  in 
the  attachment  suit;  the  obligee  may  recover  his  damages  at  large 
for  the  seizure,  detention,  and  deterioration  of  his  goods,  his  time 
and  his  trouble  in  defending  the  suit,  expense  of  employing  counsel,* 
etc." 

'*  In  Bennett  e.  Brown  (20  N.  Y,  102,  affg.  8  c,  81  Barh.  158),  it 
was  held  that  such  a  bond  covers  the  costs  of  a  eertiorari,  as  they 
were  clearly  caused  by  the  issuing  of  the  attachment.  In  obtaining 
an  injunction,  the  undertaking  requires  the  party  to  pay  such  dam- 
ages as  he  may  sustain  by  reason  of  the  injunction.  Its  language  is 
very  like  that  used  in  this  attachment  bond.  It  has  been  repeatedly 
held  that  such  language  requires  the  party  to  pay  necessary  counsel 
fees  incurred  to  get  rid  of  the  injunction  (Coates  e,  Goates,  t 
Ihwr^  664;  Edwards  e.  Bodine,  11  Paigey  224;  Corcoran  e.  Judson, 
24  N,  F.  109;  Strong  €.  De  Forest,  15  Abb,  427)." 

Baeree.  Armstrong  (supm.  ct.,  1st  dept.,  Dec.  1881;  26  Htiny  19; 
B.  c,  63  Saw,  Pr,  615)  was  an  appeal  from  a  judgment  in  favor  of 
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the  plaintiff  in  an  action  on  an  undertaking  given  by  Claflin  A  Ck>. 
to  procure  an  attachment.  The  court  (per  Dayib,  P.  J.),  in  con- 
sidering the  question  of  damages,  said: 

*<  Thero  seems  to  be  no  doubt,  under  the  authorities,  that  the 
reasonable  expenses  for  counsel  fees,  on  a  motion  necessary  to  get 
rid  of  the  attachment,  may  be  recovered  upon  such  an  undertaking 
(Northrupp  «.  Garrett,  17  Hun,  497;  Ball  o.  Gardner,  21  Wend.  270; 
Bennett  v.  Brown,  20  N.  T,  99).  These  cases  establish  that  where 
the  defendant  in  an  attachment  suit  is  obliged  to  bring  an  appeal  or 
several  appeals  to  the  higher  courts  to  get  the  attachment  vacated, 
the  expenses  attending  such  appeal  are  covered  by  the  language  of 
the  undertaking.  But  in  this  case  the  motion  at  special  term  to 
vacate  the  attachment  was  not  denied.  It  was  granted,  and  the 
attachment  wholly  ceased  to  exist  upon  entering  the  order  vacating 
the  same.  It  was  Claflin  &  Co.  who  brought  the  appeals  to  the 
general  term,  and  the  court  of  appeals  and  the  expenses  recovered  in 
this  suit  were  not  incurred  in  an  effort  to  get  rid  of  the  attachment, 
but  in  resisting  an  attempt  on  the  part  of  Claflin  &  Co.  to  have  the 
order  which  vacated  it  reversed.  No  case  has  been  called  to  our 
attention  where  the  sureties  in  such  an  undertaking  have  been  held 
liable  for  the  costs  and  expenses  made  by  their  principal  by  appeal 
to  reinstate  his  attachment.  Whether  the  liability  of  the  sureties 
goes  to  such  an  extent  need  not  be  determined/' 

In  Staab  v.  Shupe  (city  ct,  J\r.  F.  GenH.  T.  Oct.  1884;  1  Bow. 
Pr.  N,  8.  4),  the  court,  although  holding  that  under  the  authorities 
a  recovery  could  not  be  had  on  an  undertaking  given  to  procure  an 
order  of  arrest,  which  had  been  vacated,  until  after  flnal  judgment, 
when  the  right  to  the  arrest  depended  upon  the  nature  of  the  action, 
said:  '*  The  damages  in  this  case  would  have  included  the  ten  dol- 
lars costs  allowed  on  setting  aside  the  order,  with  the  reasonable 
counsel  fees  paid  for  setting  aside  the  order." 

Dunning  v,  Humphrey  (supreme  ct.,  N.  T,  county,  May,  1840; 
24  Wend,  81)  was  an  action  on  an  attachment  bond  given  in  a 
justice's  court  where  the  plaintiff  had  failed  to  recover,  and  where  the 
bond  was  conditioned,  among  other  things,  that  the  plaintiff  in  the 
attachment  suit  should  pay  the  defendant  therein  all  the  damages 
and  costs  which  he  might  sustain  by  reason  of  the  issuing  of  the 
attachment  if  the  plaintiff  therein  should  fail  to  recover  judgment 
in  the  suit.  The  action  in  the  justice's  court  was  discontinued;  the 
court  on  determining  a  demurrer  to  a  plea  flled  by  the  defendants 
said: 

*^  Besides  the  costs  of  defending  the  attachment  suit,  the  plain- 
tiff here  is  entitled  to  such  damages  as  a  jury  may  think  he  lias  sus- 
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tained  by  the  wrongful  seizure  and  detaining  of  his  property.  If  it 
was  taken  out  of  his  possession,  he  may  be  entitled  to  the  value  of  it: 
if  seized  and  left  in  his  possession,  to  such  damages  as  may  be 
awarded  for  the  unlawful  intermeddling  with  the  property." 

Currie  v,  Riley  (supreme  ct.,  1st  dept.,  general  term,  May,  1882, 
14  Weekly  Digest^  407)  was  an  action  upon  an  undertaking  given 
to  procure  an  attachment.  A  motion  to  vacate  the  attachment  had 
been  made  and  denied,  and  an  application  had  also  been  made  to 
reargue  that  motion  and  that  had  been  denied.  From  the  orders 
entered  upon  these  decisions  an  appeal  was  taken  to  the  general 
term,  where  the  attachment  was  vacated  and  the  vacatur  thereafter 
upon  appeal  to  the  court  of  appeals  was  by  it  sustained.  It  was 
held  that  tl5,  the  expense  of  preparing  the  papers  and  making  the 
application  for  a  reargument,  at  special  term  of  the  motion  to 
vacate  the  attachment,  were  properly  included  in  the  damages 
awarded  the  defendants  in  the  attachment,  and  were  a  part  of  the 
damages  sustained  by  reason  of  it. 

It  seems  to  be  the  rule  that  expenses  incurred  by  the  plaintiff  in 
actions  on  such  an  undertaking  for  counsel  fee  may  be  recovered  by 
him,  although  he  has  not  actually  paid  them  (Wilde  «.  Joel 
[superior  ct.,  general  term,  1857]  19  ESino  Pr.  828).  As  to  when 
interest  may  be  added  to  the  penalty  of  the  undertaking,  see  Furber 
9.  McCarthy  (ante,  p.  229  and  cases  there  cited) ;  also  Lyon  v«  Clark 
(8  If.  r.  148,  affg.  1  E,  D.  8mUh  250). 

n.  Costs  ingurbsd  in  or  about  the  vacation  of  thb  attach- 
ment OB  OBDBB  OF  ABBB8T  are  also  undoubtedly  recoverable  from  the 
sureties  (Staab  «.  Shupe,  1  Etm,  Pr.  K  8.  4,  quoted  antey  p.  248; 
Lee  V.  Homer,  87  Hun^  684,  quoted  below;  Dunning  €.  Humphrey, 
24  Wend.  81,  quoted  antA,  p.  248  ;  Northrop  v.  Garrett  17  Bun,  499, 
quoted  ante,  p.  247;   Sutorius  v.  North,  ante^  p.  162). 

HI.  Costs  of  the  action  not  awarded  on  the  vacation  of  the 
attachment  have  been  held  to  be  recoverable  from  the  sureties  in 
some  cases,  but  the  liability  of  the  sureties  therefor  has  been  denied 
in  others. 

Lee  V.  Homer  (supreme  ct.,  6th  dept.,  Oct.  1886;  37  Eun,  684) 
was  a  controversy  as  to  the  liability  of  sureties  in  an  undertaking  to 
secure  an  attachment  submitted  under  an  agreed  statement  of  facts. 
The  attachment  was  duly  issued  and  levied  upon  property  of 
the  defendants  therein,  who  without  making  any  motion  to  vacate 
it,  served  an  answer,  and  subsequently  secured  a  dismissal  of 
the  complaint  by  default  and  entered  judgment  in  their  favor 
for  tl26.14  costs.  The  defendants  in  the  attachment  claimed 
that  the  surety  in  the  undertaking  was  liable  to  them  for  the 


250  CIVIL  PROCEDURE  REPORTS. 

Note  en  LiabOi^  on  Undertakings  on  Aireet  and  Attachment. 

amount  of  said  judgment  for  costs  and  dislmrsementa,  and  the 
saretj  denied  socb  liability,  claiming  that  his  undertaking  coyered 
only  costs  arising  by  reason  of  the  attachment  and  not  the  ordinary 
costs  of  the  suit  The  court,  per  Smith,  P«J.,  in  an  opinion  in 
which  Haii¥BB  and  Bbadlbt  concurred,  said : 

**  There  are  two  condition!,  on  the  happening  of  either  of  which 
the  undertaking  becomes  obligatory  :  namely,  the  recoyery  of  judg* 
ment  by  the  defendant  in  the  action,  and  the  yacating  of  the  war- 
rant of  attachment.  Either  may  happen  without  the  other;  that  is 
to  say,  the  defendant  may  recoyer  judgment  without  the  attach- 
ment being  racated  except  by  the  necessary  effect  and  operation  of 
the  judgment  in  the  defendant's  fayor,  no  motion  being  made  for  a 
yacatur;  or  the  attachment  may  be  yacated  on  motion,  notwithstand- 
ing the  plaintilE  may  recoyer  in  the  action.  In  the  latter  case,  the 
parties  executing  the  undertaking  clearly  would  not  be  liable  by 
force  of  it  for  the  costs  of  the  action ;  the  costs  of  the  action  would 
be  awarded  to  the  defendant,  but  none  would  be  awarded  him  *  by 
reason  of  the  attachment.'  Strictly  speaking,  no  costs  can  be 
awarded  to  a  defendant  by  reason  of  the  attachment;  in  any  case, 
the  expenses  incurred  by  him  for  the  fees  of  attorney  and  counsel 
in  moying  to  vacate  the  attachment  being  included  in  the  term 
< damages'  (Currie  e.  Riley,  14  JV.  F.  Weekly  Dig.  407). 

**  In  that  respect  the  case  is  analogous  to  that  of  an  injunction,  in 
which  latter  case  it  is  well  settled  that  the  taxable  costs  of  the  de- 
fendant necessary  to  obtain  a  dissolution  of  the  injunction  may 
properly  be  considered  as  damngcs,  so  as  to  enable  the  defendant  to 
recover  them  of  the  sureties  in  the  injunction  bond  if  he  is  unable 
to  collect  them  of  the  plaintiffs  in  the  suit  (Edwards  e.  Bodine, 
11  Paige,  228;  Aldrich  e.  Reynolds,  1  Barh.  Ch.  613;  Andrews  «. 
The  Glenyille  Woolen  Co.,  50  JV.  F.  282;  Hovey  v.  The  Rubber  Tip 
Pencil  Co.,  60  Id.  835;  Rose  9.  Post,  56  Id.  608). 

'*  Recurring  to  the  section  of  the  Code  under  consideration,  we  are 
of  the  opinion  that  the  words,  '  which  he  may  sustain  by  reason  of 
the  attachment,'  apply  to  the  '  damages '  only,  and  not  to  '  costs 
which  may  be  awarded  to  the  defendant:  the  costs  thus  referred  to 
being  those  of  the  action,  and  not  those  incurred  on  a  motion  to 
yacate  the  attachment,  which  are  reg^dcd  as  damages. 

'*  This  construction  makes  the  liability  created  by  an  undertake 
ing  in  an  attachment  case  analogous  to  that  of  an  undertaking 
upon  an  order  of  arrest  (Code,  $650).  Throop's  note  to  section  639 
states  that  it  was  so  framed  as  to  correspond  with  section  559.  We 
think  the  construction  contended  for  by  the  plaintiff  is  correct,  and 
that  they  are  entitled  to  judgment  for  the  sum  of  $126. 14|  with  in- 
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tenet  from  28th  May,  1884,  the  amount  agreed  upon  in  the  case, 
with  the  costs  allowed  by  statute." 

Ball  V.  Gardner  (supreme  ct.,  K.  Y.  co.,  May,  1889;  21  Wend. 
270)  was  an  action  on  a  bond  giyen  in  a  justice's  court  to  procure  an 
attachment  where  the  plaintiff  succeeded  in  the  justice's  court,  but 
his  judgment  was  reversed  by  the  court  of  common  pleas  upon  the 
determination  of  eertiarari  sued  out  by  the  defendant  therein  to 
procure  a  review  of  the  justice's  proceedings.  The  court,  per  Nbl- 
BQM,  Ch.  J.,  said: 

''The  main  question  raised  upon  the  pleadings  is,  whether  the 
condition  of  the  bond  taken  on  the  suing  out  of  the  attachment 
extends  to  and  is  controlled  by  the  final  result  in  the  common 
pleas;  in  other  words,  whether  the  condition  is  kept  by  the  recoyery 
of  judgment  before  the  justice. 

*'  The  statute  provides  for  the  giving  of  the  bond,  and  prescribes 
that  it  shall  be  conditioned  to  pay  such  defendant  all  damages  and 
costs  which  he  may  sustain  by  reason  of  the  issuing  such  attachment, 
if  such  plaintiff  fail  to  recover  judgment  thereon  (2  R  3,  230,  §  29. 
See  also  Btatutety  Bess,  of  1831,  p.  404,  §  135).  The  bond  is  in  con- 
formity to  the  statute.  The  question  has  idready  been  decided  in 
respect  to  the  bond  given  by  a  non-resident  plaintiff  for  the  purpose 
of  obtaining  a  warrant  under  this  act  (7  Wend.  484).  The  statute 
there  is,  that  he  must  give  '*  security  for  the  payment  of  any  sum 
which  may  be  adjudged  against  him."  The  court  saw  nothing  in 
the  language  restrictiog  the  security  to  the  costs  before  the  justice, 
but  held  that  the  suit  on  the  appeal  was  the  same  as  the  one  before 
the  court  below,  and  the  result  fairly  within  the  scope  of  the  condi- 
tion. These  reasons  apply  with  greater  force  in  the  case  before  us. 
The  plaintiff  in  the  attachment  binds  himself  to  pay  all  damages  and 
costs  that  the  defendant  may  sustain  by  reason  of  the  issuing  of  it, 
if  he  fail  to  recover  judgment  thereon.  Now  it  is  clear  that  he  has 
failed.  The  reversal  in  the  common  pleas  on  the  eertiorari  has  at 
least  vacated  the  judgpnent  before  the  justice;  and  if  it  proceeded 
upon  the  merits,  has  finally  disposed  of  the  subject-matter  of  litiga- 
Uon  (Close  «.  Btuart,  4  Wend.  95;  and  9  Id.  674,  678)." 

In  Bennett  V.  Brown  (31  Barb.  160,  afllrmed  20  N.  T.  99),  plaintiff 
sued  to  recover  upon  a  bond  given  in  a  justice's  court  to  procure 
the  issuance  of  an  attachment,  in  an  action  in  which  the  plaintiff  was 
soooessful  in  the  justice's  court  but  was  defeated  upon  a  review  of 
the  proceedings  in  the  justice's  court  had  in  the  court  of  common 
pleas  upon  eertiorari.  The  general  term  of  the  supreme  court  in 
Oneida  county  in  Jan.  1857,  upon  appeal  from  a  judgment  in  favor 
of  the  plaintiff  upon  an  undertaking,  said : 
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''  If  the  rereraal  of  the  judgment  in  the  common  pleas  may  be 
deemed,  within  the  meaning  of  the  condition  of  the  bond,  to  constl- 
tute  a  failure  to  recover  judgment  on  the  part  of  the  obligor,  it 
would  seem  to  follow  that  any  costs  which  the  obligee  might  incur 
in  any  stage  of  the  litigation  up  to  the  time  of  such  reversal,  were 
within  not  only  the  meaning  but  the  words  of  the  condition. 

*'  The  condition  was  that  the  obligors  should  pay  all  damages 
and  costs  which  the  obligee  might  sustain  by  reason  of  the  issuing 
of  the  attachment  if  the  applicant  failed  to  obtain  judgment 
thereon.  The  referee  has  decided,  and  the  correctness  of  this  de- 
cision cannot  be  questioned  under  the  decision  of  this  court  in  Ball 
V,  Qardner  (21  Wend.  270),  that  the  adjudication  of  the  justice  did 
not  finally  determine  the  question  whether  Smead  failed  to  recover 
or  not,  but  that  it  was  finally  determined  only  by  the  judgpnent  of 
the  court  of  common  pleas.  If  this  be  so,  I  am  utterly  unable  to 
perceive  why  the  costs  necessarily  incurred  in  arriving  at  this  final 
determination  do  not  come  within  the  words  of  the  bond — why  the 
common  pleas  costs  can  be  excluded  more  properly  than  the  costs  in 
the  justice's  court.  The  question  does  not  involve  the  considera- 
tion of  the  point  whether  the  certiorari  in  the  common  pleas  is  tech- 
nically the  same  suit  as  the  one  before  the  justice ;  for  the  condition 
of  the  bond  does  not  restrict  the  obligors  to  the  damages  and  costs 
incurred  in  the  same  suit,  but  it  is  general,  embracing  in  general 
terms  all  damages  and  costs  incurred  by  reason  of  the  attachment. 

An  appeal  was  taken  from  the  judgment  of  afllrmant  to  the  court 
of  appeal,  and  that  court,  per  Sbldon,  J.,  said: 

'*The  defendant  contends  that  when  the  plaintiff  in  the  attach- 
ment recovered  a  judgment  before  the  justice,  the  bond  was  at  an 
end,  whether  that  judgment  was  legal  or  illegal,  or  whether  it 
remained  in  force,  or  was  abrogated  or  reversed.  This  I  apprehend 
is  putting  far  too  literal  a  construction  upon  the  words  of  the  bond. 
It  is  true  that  the  defendant  is  a  surety,  and  is  therefore  entitled  to 
the  favorable  consideration  which  in  this  case  would  defeat  the 
whole  object  of  the  bond.  That  was  intended  to  afford  an  indem- 
nity to  the  plaintiffs  against  the  consequence  of  the  attachment  if 
wrongfully  obtained  by  the  defendant's  construction ;  if  the  wrong 
in  obtaining  the  attachment  is  followed  up  by  a  wrong  decision  of 
the  justice,  then  the  party  injured  has  no  remedy  upon  his  bond, 
although  he  is  put  to  the  additional  expense  of  a  certiorari  to  get 
rid  of  the  judgment. 

''  I  do  not  believe  this  is  the  true  meaning  of  the  condition.  The 
statute  could  never  have  intended  to  make  the  indemnity  of  the 
party  proceeded  against  in  his  absence  dependent  upon  the  accuracy 
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of  the  justice.  This  question  was  decided  in  accordance  with  these 
Tiews  by  the  supreme  court  in  the  case  of  Ball  v.  Gardner  (21  Wend. 
270),  and  I  see  no  reason  to  doubt  the  correctness  of  that  decision. 

*'  A  further  question  arises  as  to  the  liability  of  the  defendant  for 
the  costs  of  the  e&rtiorari  as  a  part  of  the  damages  to  be  recovered. 
This  question  admits,  I  think,  of  less  doubt  than  that  just  considered. 
The  undertaking  of  the  defendant  was  to  pay  all  damages  and  costs, 
which  the  plaintiff  should  sustain  '  by  reason  of  the  issuing  of  the 
attachment.'  The  costs  of  the  eertiorari  were  not  only  within  import 
of  the  condition,  but  strictly  within  the  terms  used.  These  costs 
were  clearly  caused  by  the  issuing  of  the  attachment.  There  is 
nothing  in  the  language  of  the  condition  limiting  the  damages  to 
such  as  should  arise  in  the  suit  commenced  by  the  attachment 

Furber  «.  McCarthy  (on^,  p.  229)  holds  that  where  an  order  of 
arrest  was  not  vacated  peridente  liU,  but  the  action  was  tried  and 
judgment  rendered  in  favor  of  the  defendant  in  that  action,  and  a 
motion  made  for  a  new  tridl,  and  an  appeal  taken  from  the  order 
denying  it,  which  was,  on  appeal,  affirmed  with  costs,  the  sureties 
on  the  undertaking  given  to  procure  the  order  of  arrest  are  liable 
both  for  the  costs  of  the  action  and  for  the  costs  of  that  appeal. 
See,  however,  as  to  expense  of  appeal,  Baere  o.  Armstrong  (26  i9tm, 
19;  s.  c,  62  How,  Ft,  515,  quoted  ante,  p.  247). 

In  Sutorius  0.  North  {anle^  p.  162)  and  Sperry  €.  Heldman  {ante^ 
p.  918),  it  was  held  that  the  sureties  on  an  undertaking  to  obtain  an 
order  of  arrest  were  not  liable  for  the  general  cost  of  the  action.  In 
these  cases  the  action  on  the  undertaking  was  brought  after  final 
judgment  in  favor  of  the  defendant  in  the  actions  in  which  the 
orders  of  arrest  were  granted;  no  order  having  been  made  in  either 
case  vacating  the  order  of  arrest,  although  in  the  case  of  Sutorius 
V,  Korth  it  seems  that  a  motion  was  made  for  that  relief,  which  was 
denied.    See  Bartlett  v.  Sutorius  (17  K  T,  Gin.  Pro.  259). 

Sutorius  «.  Dunstan  {anUy  p.  241)  was  an  action  brought  on  an 
undertaking  to  procure  an  order  of  arrest  where  the  defendant  in  the 
action  in  which  it  was  issued  had  recovered  judgment,  but  the 
order  had  not  been  vacated  on  motion.  The  N.  Y.  superior  court 
there  held  that  the  general  costs  of  the  action  were  secured  by  the 
undertaking,  and  payment  of  them  to  the  amount  of  the  under- 
taking, released  the  sureties  from  further  liabilities  thereon. 

IV.  Fayuxst  bt  ths  FBmciPAL  of  any  part  of  the  sum  for 
which  the  sureties  are  liable  discharged  them  pro  tanto. 

In  Baere  v.  Armstrong  (quoted  iupra,  26  Bun,  19;  s.  c,  62  Hino. 
iV.  616)  the  court,  in  an  action  on  an  undertaking  given  by  Clafiin  A 
Co.  on  the  iBaaance  of  an  attachment,  said : 
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'^  The  undertaking  of  the  sureties  was  that  their  principal  would 
pay  all  costs  which  might  be  awarded  to  the  defendants,  and  all 
damages  which  they  might  sustain  by  reason  of  the  attachment  not 
exceeding  the  sum  of  t250.  If  the  evidence  had  been  received  it 
would  have  shown  that  Claflin  &  Co.  had  paid  a  portion  of  the  lia« 
bility  which  the  sureties  had  undertaken  they  would  pay.  Undoubt- 
edly if  the  respondents  in  this  action  are  right  in  their  position  that 
the  undertaking  followed  the  appeals  to  the  several  courts,  the  costs 
awarded  by  those  courts  were  a  part  of  the  liability  which  the  sure- 
ties  in  the  undertaking  agreed  that  their  principal  should  pay. 
Their  undertaking  was  that  their  principal  will  pay  such  costs  and 
damages  to  the  amount  of  t260;  and  when  their  principals  do  make 
payment  to  the  amount  thereof,  their  liability  on  that  undertaking  is 
at  once  discharged.  The  respondents  could  not  proceed  to  collect 
of  Claflin  A  Co.  a  portion  of  their  costs  and  damages  and  then  pro- 
ceed upon  the  undertaking  against  the  appellants  for  the  whole 
amount  therein  specified.  Such  a  construction  would  impose  upon 
the  sureties  a  greater  liability  than  they  have  undertaken;  and  while 
the  rule  is  that  they  should  be  held,  like  other  contracting  parties, 
strictly  to  the  liabilities  incurred,  the  doctrine  that  their  agreement 
is  to  be  construed  itrieti$8ind  juris  forbids  any  extension  of  liability 
by  construction.  The  question  has  been  distinctly  passed  upon  by 
MgAdah,  J.,  in  a  case  in  the  marine  court,  in  which  he  held,  we 
think  correctly,  to  the  effect  that  any  sum  paid  by  the  plaintiff  in  the 
attachment  suit  for  costs  and  damages  awarded  against  him  operated 
to  reduce  the  liability  specified  in  the  undertaking  given  by  the 
sureties.  We  think  that  decision  correct,  for  the  liability  of  the 
sureties  is  not  to  pay  any  balance  for  which  his  principal  may  be 
responsible,  and  which  cannot  be  collected  of  him,  but  that  his  prin- 
cipal will  pay  all  such  liability  not  exceeding  a  specified  sum.** 

Sutoriuse.  Dunatan  {cadep,  d41,  qyddtide)  is  also  directly  in  point 


VOL.  XX.  265 

Day  V,  Harris. 


DAT,  Rbspondknt,  v.  HARRIS,  Appellant. 

SUPBBME    COUST,     FiFTH    DEPARTMENT,     GeNEEAL     TeEM  ; 

April,  1891. 

§426. 

JSeniee  qf  mmmon^-^ohmnot  improperly  made  on  non-reeideni* 

A  non-resident  of  this  state  is  not  exempt  from  senrice  of  summons 
upon  him  while  he  is  attending  court  as  a  witness,  unless  it  is 
made  to  appear  he  has  come  within  the  jurisdiction  of  the  court 
out  of  which  the  summons  was  issued  from  without  that  jurisdic- 
tion solely  for  the  purpose  of  attending  the  trial;  and  this  fact 
does  not  appear  on  a  motion  to  set  aside  the  service  of  the  sum- 
mons in  an  action  in  a  justice^s  court  from  an  affidavit  that  he 
came  to  the  town  in  which  the  service  was  made  *'  for  the  sole  and 
only  purpose  of  appearing  as  a  witness  in  a  criminal  action  which 
had  previously  been  commenced  against  him  by  his  arrest/* 
where  it  does  not  appear  that  he  came  from  without  the  state 
nor  from  without  the  jurisdiction  of  the  justice  for  that  purpose, 
nor  where  he  was  between  the  time  of  his  arrest  and  the  day  of 
trial. 

The  presumption  is  that  every  person  within  the  territorial  jurisdic- 
tion of  a  justice  of  a  peace  is  subject  to  his  jurisdiction  for  the 
service  of  process,  and  he  who  claims  an  exemption  therefrom 
must  overcome  that  presumption  by  affirmative  proof. 

(Decided  April  16,  1891.) 

Appeal  by  the  defendant  from  a  jadgment  of  the  Catta- 
raugna  county  ooort  affirming  a  jadgment  of  a  justice  of 
the  peace. 


*  See  Thorp  v.  Adams  (18  N.  T.  Ow,  Pro.  279,  affd.  19  Id  861) ; 
HoUender  v.  HaU  (18  Id  894,  affd.  19  Id  298);  Lederer  v.  Adams 
(19  Id  294);  Fintch  «.  QaUgher  (26  Aib.  N.  0.,  404);  Sander  «. 
Harris  (fMtC,  p.  268). 
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The  facts  are  stated  in  the  opinion. 

Inman  <b  Ccle^  for  defendant  appellant. 
T.  H.  Dowd^  for  plaintiff  respondent 

DwiGHT,  P.J. — On  the  return-day  of  the  summons  the 
defendant  appeared  by  attorney  specially  to  object  to  the 
jurisdiction  of  the  justice. 

The  objection  was  supported  by  an  afSdavit  of  the  de- 
fendant, which,  after  stating  the  time  and  place  of  service 
of  the  summons  upon  him,  viz.,  at  the  town  of  Salamanca, 
on  the  2d  day  of  April,  1890,  proceeded  as  follows  :  "  De- 
ponent further  says  that  he  is  now,  and  for  the  past  year 
and  upwards  has  been,  a  resident  of  the  city  of  Jersey  City, 
in  the  state  of  Kew  Jersey,  and  that  deponent  for  the  past 
year  and  upwards  has  not  been  a  resident  of  the  state  of 
New  York.  Deponent  further  says  that  at  the  time  of  the 
service  of  tlie  aforesaid  summons  deponent  was  in  attend- 
ance before  S.  H.  Seymour,  Esq.,  a  justice  of  the  peace  of 
the  said  town  of  Salamanca,  as  a  witness  in  his  own  behalf, 
in  an  action  then  being  prosecuted  in  the  name  of  the  peo- 
ple of  the  state  of  New  York  against  this  deponent  as 
defendant,  and  before  the  conclusion  of  the  said  action,  and 
while  deponent  was  in  the  custody  of  a  constable  of  the 
aforesaid  town  of  Salamanca,  and  while  deponent  was  under 
arrest  for  and  upon  the  charge  of  being  a  disorderly  person. 
Deponent  further  says  that  he  came  to  said  town  of  Sala- 
manca for  the  sole  and  only  purpose  of  appearing  in  said 
action,  and  as  a  witness  in  his  own  behalf,  and  while  de- 
ponent was  at  said  town  of  Salamanca,  as  such  party  and 
witness,  and  before  the  conclusion  of  said  action,  and  before 
deponent  could  get  a  train  to  go  to  his  home,  deponent  was 
so  served  as  aforesaid  with  said  summons."  The  statements 
of  the  affidavit  were  not  controverted. 

The  justice  overruled  the  objection  to  the  jurisdictioni 
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and,  the  defendant  not  appearing  farther,  rendered  judg- 
ment against  him,  which  was  affirmed  by  the  county  court. 
We  think  the  ruling  of  the  justice  was  correct,  and  that 
his  jurisdiction  of  the  person  of  the  defendant  was  not  suc- 
cessfully impugned  by  the  statements  of  the  affidavit.  It 
seems  very  clear  that  the  defendant  did  not  bring  himself 
within  the  rule  of  exemption  from  the  service  of  civil 
process.  That  such  exemption  extends  both  to  witnesses 
and  parties  who  have  come  from  a  foreign  jurisdiction  to 
attend  upon  any  judicial  proceeding  in  this  state,  is  estab- 
lished by  the  case  of  Matthews  v.  Tufts  (87  iV".  F.  568); 
and  the  affidavit  ascribes  both  characters  to  the  defendant. 
But  the  essential  condition  of  the  rule  and  ground  of  the 
exemption  is  that  the  person  claiming  it  shall  have  come 
within  the  jurisdiction  of  the  court  issuing  the  process  as 
such  party  or  witness.  It  is  not  sufficient  that  he  is  a  non- 
resident of  tho  jurisdiction ;  it  must  appear  that  he  came 
from  without  the  jurisdiction  upon  the  occasion  of  the 
judicial  proceeding  which  he  was  attending,  and  for  the 
purpose  of  attending  it.  In  this  case  the  affidavit  states 
that  the  defendant  was  a  non-resident  of  the  state,  and  a 
resident  of  New  Jersey  ;  but  it  does  not  state  that  he  came 
from  New  Jersey,  nor  from  any  place  without  the  jurisdic- 
tion of  the  justice,  to  attend  the  trial,  at  which  he  was  or 
intended  to  be  both  party  and  witness.  It  appeared  by  the 
affidavit  that  the  action  or  proceeding — the  trial  of  which 
he  was  attending — was  commenced  by  his  own  arrest  as  a 
disorderly  person.  Where  or  when  that  arrest  was  made 
does  not  appear,  but  it  must  have  been  within  the  state  of 
New  York.  Where  he  had  been  intervening  the  arrest  and 
the  trial  or  hearing  before  the  magistrate  does  not  appear. 
There  is  no  statement  that  he  had  returned  to  New  Jersey 
in  the  meantime,  nor  that  he  came  from  thence  to  attend 
the  trial  or  hearing  of  his  case.  The  only  allegation  in  that 
regard  is  ^Uhat  he  came  to  said  town  of  Salamanca  for  the 
sole  and  only  purpose  of  appearing  in  said  action,  and  as  a 
witness  in  his  own  behalf ;"  but  whence  be  came  to  Sala- 
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manca,  or  where  be  Lad  been  at  any  time  before  so  eoming 
to  Salamanca,  does  not  appear,  nor  can  it  be  inferred  from 
his  affidavit.  This  proof,  \re  think,  was  manifestly  insuffi- 
cient to  bring  him  within  the  exemption  claimed. 

The  presumption  is  that  every  person  within  the  terri- 
torial jurisdiction  of  a  jostice  of  the  peace  is  snbject  to  his 
jurisdiction  for  the  service  of  process;  and  he  who  claims 
an  exemption  therefrom  must  overcome  that  presumption 
by  affirmative  proof. 

The  judgment  appealed  from  should  be  affirmed. 

Maoombsb  and  Ooblett,  J  J.,  concurred* 


SAIfDER,  RESPoin>BNT,  v.  HARRIS,  Appellant. 

SupRBMB   CouBT,   FiFTH   Depabtmknt,  Gsnebal   Tbbm; 
April,  1891. 

§426. 

SiroiM  of  iiimmoyM— 40%^  not  oet  aoide^  lecauoe  made  UfhiU  party  wu 
attmdinff  court  cu  wtfndM.'*' 

Irregularities  in  the  service  of  a  summons  issued  out  of  a  justice's 
court  are  not  waived  where  the  defendant  neither  appears  gen- 
erally nor  answers,  but  appears  specially  and  objects  to  the  ser- 
vice as  irregular. 

Service  of  the  summons  in  an  action  in  a  justice's  court  will  not  be 
set  aside  because  made  upon  a  non-resident  of  this  state  while 
he  was  attending  court  as  a  witness  in  his  own  behalf  in  a  crim- 
inal action  and  while  under  arrest,  and  in  a  town  to  which  it 
was  alleged  he  had  come  solely  to  appear  in  such  criminal  action, 
where  it  does  not  appear  that  he  came  into  this  state  voluntarily 
or  was  brought  therein  by  requbition  for  the  purpose  of  stand- 

*  See  Day  o.  Harris  {anU^  p.  25S,)  and  footnote  to  that  case. 
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iog  trial  as  a  defendant  in  the  criminal  action.    In  such  a  case 
the  presumption  is  that  the  service  of  process  was  regular. 
(DentUdAprU  19,  1S91.) 

Appeal  by  defendant  from  a  judgment  of  the  Oattarau- 
gna  county  court,  afSrming  upon  appeal  a  judgment  of  a 
justice  of  the  peace. 

The  opinion  states  the  facts. 

Inman  db  Cooky  for  defendant,  appellant 

T,  H.  Dowdy  for  plaintiff,  respondent. 

Maoombbb,  J. — This  action,  which  was  brought  before 
a  justice  of  the  peace  to  recover  the  balance  of  an  unpaid 
meat  bill,  resulted  on  the  10th  day  of  April,  1890,  in  a 
judgment  in  the  plaintiff's  favor  of  $15.70,  including  costs. 
The  summons  was  served  on  the  2d  or  3d  day  of  April,  1890, 
by  a  constable  of  the  town  of  Salamanca,  N.  Y.  Ko  answer 
was  interposed  by  the  defendant,  and  no  general  appearance 
was  made  by  him.  He,  however,  appeared  by  counsel 
specially  in  this  case,  and  claimed  that  the  action  should 
not  have  been  begun  against  him,  and  that  the  service  of 
the  summons  was  irregular  because  of  the  defendant's  ex- 
emption from  the  service  thereof. 

The  objection  to  the  irregularity  or  illegality  of  the  ser- 
vice of  the  summons  was  timely  made,  and  nothing  was 
done  by  the  defendant  to  waive  his  exemption,  if  such  ex- 
emption could  be  claimed  by  the  defendant  under  oar  law 
within  the  facts  disclosed. 

The  only  question,  therefore,  is  whether  the  defendant 
in  his  aflSdavit  (for  there  was  no  opposing  affidavit  made  in 
behalf  of  the  plaintiff)  has  brought  himself  within  the  rule 
so  well  recognized  in  our  courts,  that  the  due  administration 
of  justice  and  deceot  regard  for  the  rights  of  sojourners  in 
our  state  should  not   permit   the  service  of  civil  process 
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upon  them  while  called  to  and  engaged  in  this  state  in  the 
proeecntion  or  defence  of  other  actions  in  which  they  are 
parties,  or  material  and  necessary  witnesses ;  as  is  held  in 
Matthews  v.  Tufts  (87  iV^.  Y.  568),  Thorp  v.  Adams 
(19  ^.  Y.  Civ.  Pro.  315,  and  cases  there  cited). 

The  defendant's  affidavit  in  fall  is  as  follows :  '^  Charles 
Harris,  being  duly  sworn,  deposes  and  says  that  the  annexed 
summons  was  served  upon  deponent  in  the  village  and  town 
of  Salamanca,  aforesaid,  at  about  the  hour  of  eleven  jlm, 
and  not  later  than  the  hour  of  twelve  noon,  of  the  2d  day 
of  April,  1890.  Deponent  further  says  that  he  now  is,  and 
for  the  past  year  and  upwards  has  been,  a  resident  of  the 
city  of  Jersey  City,  in  the  state  of  New  Jersey,  and  that 
deponent  for  the  past  year  and  upwards  has  not  been  a  resi- 
dent of  the  state  of  New  York.  Deponent  farther  says 
that  at  the  time  of  the  service  of  the  aforesaid  summons, 
deponent  was  in  attendance  before  S.  11.  Seymour,  Esq.,  a 
justice  of  the  peace,  of  the  said  town  of  Salamanca,  as  a 
witness  in  his  own  behalf  in  an  action  then  being  prose- 
cuted in  the  name  of  the  people  of  the  state  of  New  York 
against  this  deponent,  and  before  the  conclusion  of  the  said 
action,  and  while  deponent  was  in  the  custody  of  a  con- 
stable of  the  aforesaid  town  of  Salamanca,  and  while  de- 
ponent was  under  arrest  for  and  upon  the  charge  of  being 
a  disorderly  person.  Deponent  further  says  that  he  came 
to  said  town  of  Salamanca  for  the  sole  and  only  purpose  of 
appearing  in  said  action  and  as  a  witness  in  his  own  behalf, 
and  while  deponent  was  at  said  town  of  Salamanca  as  such 
party  and  witness,  and  before  the  conclusion  of  said  action 
and  before  deponent  could  get  a  train  to  go  to  his  home, 
deponent  was  served  as  aforesaid  with  said  summons." 

It  may  safely  be  assumed,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  defendant  was  not  brought  into 
this  state  by  any  requisition  for  the  purpose  of  standing  a 
trial  as  a  disorderly  person.  There  is  no  allegation  that  he 
was  flo  brought  into  the  state,  or  that  any  criminal  charge 
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was  made  against  him  for  the  purpose  of  getting  jurisdiction 
of  his  person  in  a  civil  action. 

The  fatal  omission  in  the  aflBidayit  is  the  failure  of  the 
defendant  to  furnish  any  evidence  that  he  came  into  this 
state  voluntarily  to  stand  a  trial  as  a  defendant  in  the  crim- 
inal action  before  the  special  sessions  under  the  charge  of 
being  a  disorderly  person.  He  says  that  he  came  to  the 
town  of  Salamanca  for  the  sole  and  only  purpose  of  appear- 
ing in  said  action,  and  as  a  witness  in  his  own  behalf,  but 
he  does  not  state  that  he  came  from  New  Jersey  for  that 
purpose.  For  aught  that  appears  he  was  within  the  state 
before  and  at  the  time  the  criminal  complaint  was  made 
against  him.  The  assertion  in  his  affidavit  that  he  had  not 
been  a  resident  of  the  state  of  New  York  for  upwards  of  a 
year  comes  to  nothing,  in  the  abeence  of  an  allegation  that 
his  presence  here  was  accounted  for  by  reason  of  some  legal 
proceedings  in  our  courts  in  which  it  was  proper  for  him  to 
attend  either  as  a  party  or  as  a  witness  in  the  furtherance 
of  justice. 

If  the  defendant  was  voluntarily  within  the  state  on 
private  business,  other  than  attending  trial  as  a  party  to  a 
litigation,  or  appearing  as  a  witness  in  the  courts  of  this 
state,  or  in  other  judicial  proceedings,  he  cannot  claim  the 
exemption  here  attempted  to  be  set  up. 

The  presumption  is  that  the  service  of  process  was  regu- 
lar, and  the  defendant  has  failed  to  overcome  that  presump- 
tion by  proof. 

Judgment  appealed  from  should  be  affirmed/with  costs. 

DwiOHT,  P.J.)  and  Coblbtt,  J.,  concurred. 
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T0WN8HEND    Rbbpohdbht,  t».  O'BOGERT,  Appku 

LAST. 
SUPXBIOB  COUBT    OF    THK    GeTT  OF  NeW   YoBX,   OmTBRAI. 

Term  ;  Januabt,  1891. 
§§  447, 1588-1540. 
PartUian—^parUm  to  aetian/ifr'-^omplainiL 

Where  the  complaint  in  an  action  for  the  partition  of  real  property 
stated  that  it  was  held  in  common  by  the  plaintiff  and  two  of 
the  defendants,  and  that  another  defendant  claimed  some  *'  right, 
title,  or  interest  in  said  premises,  the  exact  nature  of  which  is 
unknown  to  plaintiff,  and  which  is  a  cloud  upon  the  title  to 
said  premises,^* — Hdd,  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  such  defendant;  that  such 
defendant  was  not  one  of  the  persons  who  can,  under  the  provis- 
ions of  the  Code  of  Civil  Procedure  relating  particularly  to  ac- 
tions for  partition,  be  nude  a  defendant,  nor  could  he  be  made 
a  party  under  section  447  of  said  Code  providing  that  any  person 
may  be  made  a  party  defendant  who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  defendant  for  the  complete  determination  or  settlement  of 
a  question  involved  therein,  as  no  controversy  was  involved  in 
which  a  person  who  claims  adversely  to  the  plaintiff,  and  his  co- 
tenants  in  common  has  an  interest. 

Before  a  person  can  properly  be  made  a  party  defendant  to  an  action 
for  partition  he  must  either  have  an  estate  in  the  premises  or  in 
some  portion  thereof,  or  he  must  have  a  lien  or  interest  which 
attaches  to  the  entire  property  or  to  an  undivided  share  or  inter- 
est therein,  and  the  share  or  interest  of  each  defendant  must 
appear  from  the  complaint. 

An  action  for  partition  cannot  be  made  a  substitute  for  an  action  of 
ejectment,  or  other  action  to  establish  the  legal  title  of  adverse 
claimants  to  real  property  and  no  such  issue  can  be  tried  in  such 
an  action. 
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It  $mn»  tliat  an  action  to  declare  an  interest  claimed  in  real  prop- 
erty a  cloud  upon  its  title  or  to  compel  to  determination  of  a 
claim  to  real  property,  cannot  be  united  with  one  for  partition. 

{Decided  January  5,  1891.) 

Appeal  by  defendant  Caroline  O'Bogert  from  a  judg- 
ment of  the  special  term  overrnling  a  demurrer  to  the  com- 
plaint. 

The  facts  appear  m  the  opinion. 

John  S.  Davenportj  for  defendant  O'Bogert,  appellant 

John  Tovmshendy  plaintiff,  respondent  in  person. 

Inoraham,  J. — The  action  is  for  a  partition  of  real 
property.  The  complaint  alleged  that  the  property  de- 
scribed is  held  in  common  by  the  plaintiff  and  the  defend- 
ants, Townshend  and  Lockwood,  and  that  the  defendant 
appellant  claims  some  "  right,  title,  or  interest  in  said  prem 
ises,  the  exact  nature  of  which  is  unknown  to  plaintiff,  and 
which  is  a  cloud  upon  the  title  to  said  premises."  Judg- 
ment is  demanded  for  a  sale  of  the  property,  and  that  the 
proceeds  thereof  be  divided  among  the  parties  named  aa  the 
owners  thereof,  and  that  it  be  adjudged  that  this  defendant 
has  not  a  right,  title,  or  interest,  claim  or  demand,  for,  to, 
or  in  or  upon  or  against  said  premises,  or  any  part  thereof^ 
and  that  die  defendants,  and  all  persons  claiming  under  or 
through  them,  be  barred  of  all  right,  title,  and  interest  in 
said  premises,  in  possession,  reversion,  remainder,  or  other- 
wise. 

This  defendant  demurs  on  the  grounds — ^first,  that  the 
complaint  fails  to  state  facts  constituting  a  cause  of  action 
against  this  defendant ;  and,  second,  that  causes  of  action 
have  been  improperly  united. 

If  the  action  be  considered  as  an  action  of  partition  only, 
I  do  not  think  the  complaint  states  a  cause  of  action  against 


264  CIVIL  PROCEDURE  REPORm 

Townghend  «.  O'Bogert 

the  appellant.  Actions  of  partition  are  regulated  bj  the 
Code  of  Civil  Procedure,  section  1532  to  section  1595,  in- 
elusive.  Sections  1538  to  1540,  inclusive,  contain  the  pro- 
visions as  to  the  proper  parties  to  such  an  action.     Section 

1538  provides  who  must  be  made  parties.  The  provisions 
of  that  section  do  not  apply  to  this  defendant.     Section 

1539  provides  that  plaintiff  may,  at  his  election,  make  a 
tenant  in  dower,  or  by  curtesy,  or  for  life,  or  for  years,  of 
the  entire  property,  or  a  person  having  a  lien  or  interest 
which  attaches  to  the  entire  property,  a  defendant  in  the 
action ;  and  section  1540  provides  that  a  person  having  a 
lien  on  an  undivided  share  or  interest  in  the  property  may 
be  made  a  defendant.  It  will  be  seen  that  no  provision  is 
made  for  making  a  person  who  merely  claims  an  interest  in 
the  property  a  party. 

Before  a  person  can  be  made  a  proper  party  to  such  an 
action,  he  must  either  have  an  estate  in  the  premises,  or  in 
some  portion  thereof,  or  he  must  have  a  lien  or  interest 
which  attaches  to  the  entire  property,  or  to  an  undivided 
share  or  interest  therein,  and  the  share  or  interest  of  each 
defendant  must  appear  from  the  complaint. 

Nor  do  I  think  that  section  447  of  the  Code  allows  the 
plaintiff  in  an  action  of  partition  to  make  a  person  who 
claims  adversely  to  the  plaintiff's  title  a  party,  and  compel 
him  to  litigate  his  interest  in  the  property  in  such  an  action. 
That  section  provides  that  any  person  may  be  made  a  party 
defendant  who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  defend- 
ant for  the  complete  determination  or  settlement  of  a  qaes- 
tion  involved  therein.  There  is  no  controversy  involved  in 
this  action  in  which  a  person  who  claims  adversely  to  the 
title  of  the  plaintiff  and  his  co-tenants  in  common  has  an 
interest. 

The  action  is  not  to  determine  the  title  to  real  property, 
or  to  ascertain  who  holds  the  legal  title. 

It  is  well  settled  that  an  action  for  partition  cannot  be 
made  a  substitute  for  an  action  of  ejectment,  or  other  action 
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to  establish  the  legal  title  of  adverse  claimants  to  real  prop- 
erty (Van  Schuy  ver  v.  Mulf ord,  59  iT.  Z.  430 ;  Esterbrook 
V.  Savage,  21  Srm^  151),  and  no  such  issue  can  be  tried  in 
such  an  action.*  There  is  no  controversy  therein  in  which 
a  person  who  has  a  claim  to  the  property  adverse  to  the 
plaintifPs  title  has  an  interest  The  allegations  of  the  com- 
plaint are  not  suflScient  to  maintain  an  action  to  declare  the 
interest  claimed  by  this  defendant  a  cloud  upon  the  title, 


*  See  note  on  parties  defendant  in  an  action  to  foreclose  mortgage, 
5  N.  r.  Ok.  Pro.  108/  under  sabdivision  title  <<  Adverse  Parties  "  at 
page  114. 

In  Enapp  9.  Bnrton  (7  N.  T,  Oh.  Pro.  448)  it  was  held  by  the 
Onondaga  circuit  in  February,  1885,  that  section  1548  of  the  Code, 
providing  that  '*  the  title  or  interest  of  the  plaintiff  in  the  property 
as  stated  in  the  complaint  may  be  controverted  by  the  answer,  the 
title  or  interest  of  any  defendant  in  the  property  as  stated  in  the 
complaint  may  also  be  controverted  by  his  answer  or  by  the  answer 
of  any  other  defendant  and  the  title  or  interest  of  any  defendant  as 
stated  in  his  answer  may  be  controverted  by  the  answer  of  any  other 
defendant,*'  the  question  of  title  may  be  tried  and  determined  in  an 
action  for  partition. 

In  Barnard  «.  Onderdonk  (2  N.  T.  Oio.  Pro.  d94)  it  was  held 
that  "  in  action  for  partition  where  the  complaint  does  not  suffi- 
ciently state  the  claim  or  lien  of  a  defendant  to  authorise  the  other 
defendants  to  controvert  it,  and  the  claim  is  sufficiently  set  forth  in  the 
answer  of  the  former,  the  other  defendants  may  controvert  such 
claim  m  their  answer,  and  this  although  their  answer  was  served 
before  the  answer  which  states  the  claim.'* 

In  Hagerty  «.  Andrews  (4  N.  T.  Oio.  Pro.  8d8)  the  court  of  ap- 
peals held  in  November,  1888,  '*  In  an  action  for  partition  it  u&au 
that  defendants  claiming  an  interest  in  or  lien  upon  the  premises 
sought  to  be  partitioned  will  be  obliged  to  litigate  the  validity 
thereof  with  a  co-defendant  who  controverts  their  interest  or  lien, 
notwithstanding  all  the  allegations  in  the  complaint  relating  to  their 
interest  in  the  premises  have  been  stricken  out  by  order  of  the  court." 

In  Shannon  «.  Pickeli  (3  Bb.  Egf.  160)  it  was  held  that  the  court 
could  in  an  action  for  the  partition  of  land  try  and  determine  ques- 
tions as  to  the  proportionate  shares  of  the  parties  to  the  action. 

See  also  to  similar  effect,  Wainman  o.  Hampton  (  SI  WMliu  Big* 
68). 
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or  an  action  to  compel  the  determination  of  a  claim  to  real 
property ;  bnt  if  the  allegation  were  sufficient,  it  is  clear 
that  neither  of  these  causes  of  action  coold  be  joined  with  a 
cause  of  action  for  a  partition. 

I  think,  therefore,  that  the  order  and  judgment  appealed 
from  should  be  reversed,  and  the  demurrer  sustained. 

Sbdowiok,  Ch.J.,  concurred. 


DAVIS  V.  BENEDICT,  Appellant,  akd  DUNHAM  as 

EZBOUTOB,  ETC.,  RfiSPOlfDENT. 

SiTPBSicE  CouBT,  FiFTH  Depabticknt,  Osnsral  Tbbm  ; 
Apbil,  1891. 

§§  66,  820. 
ItiUrpUader—when  may  l«  ordend. 

Where,  after  the  making  of  a  decree  by  a  surrogate's  court  directing 
an  executor  to  pay  a  certain  sum  of  money  in  his  hands  to  one 
of  the  next  of  kin,  and  after  the  acceptance  by  the  executor  of  a 
draft  drawn  by  said  next  of  kin  to  the  order  of  a  firm  of  bank- 
ers, but  before  the  payment  of  any  money,  an  action  was  brought 
against  the  next  of  kin  and  the  executor  by  the  attorney  for  the 
former  to  establish  and  secure  the  payment  of  an  alleged  lien 
for  the  value  of  professional  services,  upon  the  moneys  coming 
to  the  next  of  kin, — Eddy  that  an  order  was  properly  made 
under  section  820  of  the  Ck>de  of  Civil  Procedure  interpleading 
the  banker  as  defendant,  in  place  of  the  executor  upon  payment 
by  the  executor  into  the  court  of  the  amount  in  his  hands  and 
which  he  had  been  directed  by  the  surrogate's  decree  to  pay  to 
the  next  of  kin. 

Crane  v,  McDonald  (118  N.  T.  S48);  Goodrich  «.  McDonald  (112 
Id.  157)  followed. 

{Decided  AprU  16,  1891.) 
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Appeal  by  the  defendant  Benedict  and  by  Charles  W* 
and  Joehna  Mather  from  an  order  of  the  Monroe  connty, 
special  term,  directing  that  said  Charles  W.  Mather  and 
Joshua  Mather  composing  the  firm  known  as  A.  D.  Mather 
&  Co.'s  Bank,  be  interpleaded  as  defendants  in  the  place 
and  stead  of  Henry  T.  Dunham,  who  had  been  made  a 
defendant  individudly,  and  as  executor  of  the  last  will  and 
testament  of  Fanny  S.  Benedict,  deceased. 

The  facts  are  stated  in  the  opinion. 

JEliward  Lewisy  for  defendant  Benedict,  appellant 

W.  T.  Jenksy  for  defendant  Dunham,  respondent. 

CoBLETT,  J. — ^In  June,  1888,  Fanny  S.  Benedict  died, 
leaving  a  will,  by  which  she  gave  her  property  to  legatees. 
Joseph  Benedict  was  not  one  of  them.  He  was  a  relative 
of  the  deceased,  and  as  such  entitled  to  a  third  of  the  per- 
sonal property,  which  the  will  did  not  otherwise  dispose  of. 
The  will  was  admitted  to  probate,  and  the  defendant  Henry 
T.  Dunham  was  appointed  executor. 

The  defendant  Benedict  employed  the  pIainti£E,  who  was 
an  attorney,  to  assist  him  in  obtaining  some  of  the  property 
of  the  deceased.  The  advice  of  the  plaintiff  was  to  the 
effect  that  the  bequests  were  invalid.  A  contest  ensued, 
which  resulted  in  favor  of  the  plaintiff's  contention.  He 
claims  to  have  necessarily  disbursed  in  the  proceeding 
$147.87,  and  that  his  services  were  worth  $492.76,  to  re- 
cover which  this  action  was  brought.  He  also  claimed  that 
there  came  into  the  executor's  hands  money  to  the  amount 
of  $1478.28,  which  belonged  to  the  defendant  Benedict. 

Upen  the  final  accounting  of  the  executor  in  September, 
1890,  a  decree  was  made  by  that  court  adjudging  that  this 
sum  belonged  to  Benedict,  and  should  be  paid  to  him  as 
his  distributive  share  of  the  estate. 

On  the  4th  day  of  April,  1890,  Benedict  drew  his  draft 
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or  order  od  Danham,  as  ezecntor,  for  the  som  of  $1000, 
payable  to  the  order  of  A.  D.  Mather  &  Co.'s  Bank.  The 
same  was  accepted  bj  Danham,  bat  before  the  money  was 
paid  to  the  bank  this  action  was  oomm^aoed,  the  pkintiff 
asking  for  a  decree  adjndging  that  he  had  an  attorney's  lien 
upon  the  share  of  Benedict  to  the  amount  of  $640.63,  the 
alleged  valne  of  his  services  and  disbursements.  The  plain- 
tiff, at  the  same  time,  served  a  notice  of  the  lien  upon  Dun- 
ham, and  forbade  his  paying  the  money  to  Benedict 

Danham  then  made  a  motion,  which  resulted  in  the 
order  appealed  from,  which  was  as  follows:  "On  reading 
and  filing  notice  of  this  motion,  the  afiidavit  of  the  defendant 
Henry  T.  Dunham,  verified  on  the  3d  day  of  October,  1890, 
and  a  copy  of  the  plaintiff's  complaint  thereto  annexed,  and 
on  proof  of  due  service  of  the  notice  of  motion  on  the  plain- 
tiff, defendant  Benedict,  and  A.  D.  Mather  &  Co.'s  Bank, 
and  after  hearing  W.  F.  Jenks,  of  counsel  for  defendant 
Dunham,  and  on  reading  and  filing  the  affidavits  of  J. 
Benedict  and  Charles  W.  Mather,  and  after  hearing  Mr.  E. 
Lewis  for  defendant  Benedict,  and  for  A.  D.  Mather  &  Co., 
and  Mr.  O.  F.  Yeoman  for  plaintiff:  Ordered  that,  on  pay- 
ment by  the  defendant  Henry  T.  Dunham,  to  the  clerk  of 
the  county  of  Monroe,  of  the  snm  of  $1238.28,  within  ten 
days  from  the  entry  of  this  order,  less  $10  costs  of  this 
motion,  Charles  W.  3iather  and  Joshua  Mather  be  substi- 
tuted as  parties  defendant  in  this  action  in  place  of  Henry  T. 
Dunham  ;  and  that  thereupon  said  Henry  T.  Dunham,  both 
individually  and  as  executor  of  Fanny  S.  Benedict,  deceased, 
be  discharged  from  liability,  either  to  the  plaintiff  herein, 
or  to  the  defendant  Joseph  Benedict,  or  to  said  A.  D. 
Mather  &  Co.,  and  that  the  plaintiff,  if  so  advised,  be  at 
liberty,  within  twenty  days  from  the  entry  of  this  order,  to 
serve  upon  said  substituted  defendants  the  summons  and 
complaint  in  this  action.  And  it  is  further  ordered  that,  if 
the  said  Charles  W.  Mather  and  Joshua  Mather  do  not  ap- 
pear and  defend  this  action  within  twenty  days  after  service 
of  this  order,  together  with  a  copy  of  the  summons  and 
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complaint  as  aforesaid,  the  plaintiff  may  apply,  on  eight 
clays'  notice,  for  an  order  that  the  amoant  of  his  claim,  as 
stated  in  the  complaint  herein,  may  be  paid  to  him  from 
the  moneys  so  deposited,  and  that  the  balance  of  said 
moneys  be  paid  to  A.  D.  Mather  &  Co.'s  Bank." 

The  sum  named  in  the  order  was  the  amount  which  re- 
mained in  the  executor's  hands.  Dunham  held  the  money 
in  controversy  as  executor. 

After  the  surrogate's  final  decree  this  controversy  arose, 
and  the  executor  was  compelled  either  to  pay  the  money 
according  to  the  surrogate's  decree,  or  obtain  the  direction 
of  the  court  as  to  what  he  should  do  with  it.  The  plaintiff 
in  this  action  was  not  a  party  to  the  proceedings  or  decree 
in  the  surrogate's  court.  Section  820  of  the  Code  of  Civil 
Procedure  provides  for  proceedings  such  as  resulte  1  in  the 
order. 

In  Crane  v.  McDonald  (118  JV.  T.  648)  it  was  held 
that  where  a  person,  without  collusion,  is  subjected  to  a 
double  demand  for  money,  and  it  fairly  appears  that  there 
is  a  substantial  controversy,  the  person  who  is  holding  the 
fund  may  resort  to  interpleader.  The  plaintiff's  position  in 
this  case  is  analogous.  The  fact  that  the  surrogate's  court 
had  made  a  decree  before  this  controversy  arose  is  of  no 
importance  (Goodrich  v,  McDonald  16  N,  Y.  Ovo.  Pro. 
222).  Such  proceedings  have  often  been  resorted  to  and 
sustained  (Dom  v.  Fox,  61  N.  T.  264;  Dreyfus  -y.  Casey,  5 
N.  T.  Swpp.  66). 

The  order  of  the  special  term  was  properly  granted,  and 
must  be  affirmed. 

DwioHT,  P.  J.,  and  Maoombeb,  J.,  concurred. 


370  CIVIL  PROCEDURE  REPORTS. 


Bstate  of  De  Rusbj. 


ESTATE  OF  EMILr  L.  DE  RUSST,  DECEASED. 

SuPBEME  CouBT)  FiBST    Depabtmbnt,  Oenebal   Tssm  ; 
Apbil,  1891. 

§  2728. 

8urrogiM%  eourt^^whm  r^erenee  cannot  he  crd&rtd  on  a/tomnitmg  of 

exeeutcr,* 

Where  an  intermediate  account  has  been  filed  by  an  executor  porau- 
ant  to  an  order  made  by  the  surrogate  of  his  own  motion,  and  in 
the  exercise  of  the  power  conferred  by  section  2728,  subd.  4,  of 
the  Code  of  Civil  Procedure,  the  surrogate  cannot,  at  his  own 
instance,  direct  its  examination  by  a  referee.  When  the  execu- 
tor has  filed  a  complete  account  and  a  record  of  the  condition  of 
the  estate  has  been  created,  the  power  conferred  on  the  surrogate 
is  exhausted  unless  and  until  the  parties  in  interest  appear  or  are 
brought  in. 

Buchan  e.  Rintoul  (70  N,  71  1)  distinguished. 

A  special  proceeding  is  to  be  commenced  in  a  surrogate's  court  by  a 
citation,  when  not  otherwise  prescribed  by  law,  and  an  order 
made  by  the  surrogate  of  his  own  motion  for  an  intermediate 
account,  and  the  rendition  of  such  an  account  not  being  upon 
citation  nor  designated  by  special  provision,  a  special  pro- 
ceeding cannot  be  held  to  be  a  special  proceeding  within  the 
meaning  of  section  2546  of  the  Code  of  Civil  Procedure,  pro- 
viding for  a  reference  to  examine  an  account  rendered. 

{Dedded  AprU  17,  1801.) 

Appeal  by  Thomas  W.  Parkins,  executor  of  Emily  de 
Russy,  deceased,  from  an  order  denying  a  motion  made  by 
him  to  vacate  an  order  of  reference  to  examine  an  accoont 
filed  by  him. 

*  See  Greer  e.  Ransom  (6  Be^f.  578). 
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The  facts  appear  in  the  opinion. 

Eiwivrd  C.  James  {Henry  Briusey  attorney),  for  ezeca- 
tor  appellant. 

Ahram  Kltng^  for  respondent. 

Danibls,  J. — The  account  affected  by  the  order  was  filed 
by  the  executor  pursuant  to  an  order  of  the  surrogate,  made 
under  subdivision  4  of  section  2723  of  the  Code  of  Givil 
Procedure.  That  empowered  the  surrogate,  by  an  order, 
to  require  an  intermediate  account  to  be  rendered,  when  18 
months  have  elapsed  since  the  letters  were  issued,  and  no 
special  proceedings  were  pending  for  a  judicial  settlement 
of  the  accounts  of  the  executor ;  and  the  facts  in  this  case 
brought  it  within  this  provision  of  the  Code.*  The  ex- 
ecutor, in  compliance  with  the  order  of  the  surrogate,  filed 
his  account  in  detail,  commencing  with  the  3d  of  May, 
1881,  and  ending  on  the  last  day  of  December,  1889.  It 
was  verified  by  the  oath  of  the  executor,  and  stated  the 
receipts  and  expenditures  of  the  executor,  showing  a  balance 
in  his  hands  amounting  to  the  sum  of  $954.64. 

No  objection  to  its  correctness  was  made  by  any  one, 
and  no  person  was  cited,  or  ordered  to  appear,  either  to 
examine  or  secure  its  settlement  But  the  surrogate,  at  his 
own  instance,  directed  its  examination  by  a  referee ;  and 
the  appeal  depends  upon  the  question  whether  he  was 
vested  with  that  authority. 

It  was  no  part  of  the  proceeding,  as  that  has  been  au- 
thorized, to  investigate  or  settle  the  account,  and  no  parties 
were  before  the  surrogate  to  be  affected  in  any  manner  by 
its  examination;  and^  if  it  should  be  made,  it  would  be 
attended  with  no  effect  whatevier,  and  would  conclude  no 
one ;  but  it  would  be  a  wholly  useless  proceeding,  which 

*  See  tluthbert «.  Johnson  (3  Dem.  184;  Mem,  on  Unsettled  Ao- 
counts,  6  2>mi.  506). 
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the  Code  has  not  provided  for.  The  object  of  the  aooount 
18  to  dificlofle  ^^  the  act8  of  the  person  aooonnting,  and  the 
condition  of  the  estate  or  fund  in  his  hands,  and  not  made 
the  subject  of  a  judicial  settlement "  (Subdivision  9,  §  2514, 
Code  CivU  Pro*).  The  last  ckuse  of  the  subdivision  dis- 
closes the  fact  that  it  is  no  part  of  the  accounting  to  obtain 
a  settlement  of  the  account;  for  it  is  only  where  a  proceed- 
ing for  the  settlement  is  not  pending  that  the  intermediate 
account  may  be  ordered.  And  the  condition  of  the  estate 
is  expected  to  appear  from  the  account  itself.  That  is  its 
object,  and  when  the  account  is  placed  on  file  that  object 
has  been  accomplished ;  and  it  can  be  made  no  more  effect- 
ual by  an  examination  and  report  upon  the  account  by  a 
referee.  The  executor  is  bound  to  file  a  complete  account, 
and  when  that  has  been  done  all  the  information  has  been 
obtained  which  the  law  has  intended  by  this  proceeding  to 
secure.  It  is  to  create  a  record  of  the  condition  of  the 
estate,  and,  when  that  has  been  made,  the  power  conferred 
has  been  executed. 

The  case  is  not  within  section  2546  of  the  Code,  which 
expressly  provides  for  a  reference  to  examine  an  account 
rendered ;  for  that  power  has  been  delegated  to  be  used  in 
a  special  proceeding,  and  that  proceeding  is  to  be  com- 
menced in  the  surrogate's  court  by  a  citation,  when  not 
otherwise  specially  prescribed  by  law.  There  is  no  special 
provision  designating  the  order  for  the  intermediate  account 
to  be  such  a  special  proceeding ;  and  as  no  citation  could 
be  issued  to  obtain  the  account,  but  it  was  to  be  secured  by 
an  order  alone,  it  follows  that  the  order  for  and  the  rendi- 
tion of  the  account  cannot  be  held  to  be  a  special  proceed* 
ing,  within  its  definition,  as  that  has  been  given  by  this  sec- 
tion. The  account  may  be  consolidated  with  an  account 
filed  on  the  petition  of  a  creditos^  next  of  kin,  or  other 
party  in  interest ;  and  when  not  so  consolidated,  may  be 
contested  by  any  party  in  interest  {Code  Oi/o,  Pro.  §  2730). 

*  See  Sohlegel  o.  Wlnckel  (8  IMm.  888). 
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Bnt  DO  proyidon  exists  for  a  contest  on  the  part  of  the  sur- 
rogate. 

The  case  differs  entirely  from  Bnchan  v.  Bintoul  (70 
Jtr.  T.  1),  which  includes  an  account  rendered  on  the  appli- 
cation  of  a  party  interested  in  obtaining  and  investigating 
it;  and  the  act  under  which  the  examination,  through  the 
interrention  of  a  reference,  then  took  place,  has  since  been 
repealed. 

It  is  a  significant  omission  that  no  authority  has  been 
provided  for  the  examination  of  an  intermediate  account  of 
an  executor  or  administrator  by  means  of  a  reference,  while 
that  has  been  specially  provided  for  in  the  annual  accounts 
of  general  guardians  {Code  Civ.  Pro.  §  2844),  and  which  by 
section  2341  has  been  made  applicable  to  the  accounts  of 
committees  of  lunatics  and  other  persons  of  unsound  mind. 
The  express  creation  of  the  power  for  these  other  cases  in- 
dicates the  existence  of  the  intention  that,  without  speci- 
fically creating  it,  the  power  would  not  exist ;  and  that  it 
does  not  exist  over  an  intermediate  account  obtained  under 
an  order  as  this  account  was,  is  the  clear  effect  of  the  pro- 
vision relating  to  that  class  of  accounts. 

The  parties  in  interest  may  contest  or  investigate  the 
account ;  but  until  they  shall  be  brought  in  or  otherwise 
appear,  the  power  vested  in  the  surrogate  will  be  exhausted 
by  obtaining  and  filing  a  proper  account.  The  object  of 
the  law  will  then  be  attained,  and  that  is  to  show  by  the 
account  the  condition  of  the  estate. 

The  order  should  be  reversed,  and  the  order  directing 
the  reference  vacated. 

Van  Bbuht,  P. J.,  oonenned  in  result;  LAWHSNOBy  J., 
concurred. 
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MoSKIMAN  V.  KNOWLTON. 

Nkw  Yobx  Coust  of  Common  Pleas,  Spbcial  Term; 
April,  1891. 

§2463. 

Moneys  etmed  by  a  judgment  debtor  as  a  photographer  doing  busi- 
ness for  himself,  in  which  he  performs  nearly  if  not  all  the  work, 
are  exempt  from  seizure  in  proceeding  supplementary  to  execu- 
tion, where  it  appears  that  they  were  earned  within  sixty  days 
next  before  the  serrice  of  the  order  in  said  proceedings,  and 
that  he  is  a  married  man  haying  a  family  to  support,  and  he  will 
not  be  punished  for  contempt  in  using  said  moneys  for  the  abso- 
lute needs  of  his  family. 

The  term  <<  personal  serrices  **  in  the  proTisions  of  the  Code,  exempt- 
ing certain  earnings  of  the  judgment  debtor  from  seizure,  include 
earnings  derived  from  a  business  conducted  by  the  judgment 
debtor,  where  his  services  are  the  chief  factors  in  it,  notwith- 
standing the  business  was  carried  on  by  him  independently,  on 
his  own  account. 

Sanford  e.  Goodwin  (dO  if.  F.  Oio.  Pro;^  276  note) ;  Miller  s.  Hooper 
(19  JETtm,  804);  OUbert  s.  Hilton  fll  ISf.  T.  Ok.  Pro.  108),  fol- 
lowed. 

(Decided  AprQ  19. 1891.) 

Motion  by  the  jadgment  creditor  for  an  order  punish- 
ing the  judgment  debtor  for  contempt  in  Tiolating  an 
injunction  contained  in  an  order  for  his  examination  in 
supplementary  proceedings. 

The  facts  are  stated  in  the  opinion. 

WiUiam  B.  Waring^  for  judgment  creditor  and  motion. 
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A*  V.  OcmypbdL^  for  jadgment  debtor,  opposed. 

BooKSTAvsR,  J. — From  an  examination  of  the  afiBdavits 
submitted  it  appears  that  the  jadgment  debtor  is  a  photog- 
rapher, doing  nearly  all  his  own  work ;  that  he  had  col- 
lected certain  moneys  after  the  service  of  the  injunction  or- 
der upon  him,  bat  which  were  earned  within  60  days  next 
before  the  service  of  sach  order ;  that  he  is  a  married  man, 
having  a  family  to  support ;  that  the  moneys  so  collected 
were  used  for  the  absolute  needs  of  his  family ;  and  the 
question  is  whether  money  earned  by  a  photographer  doing 
his  own  work,  and  having  little  or  no  assistance  in  the  busi- 
ness, comes  within  an  exemption  contained  in  section  2463 
of  the  Code,  which  provides  that  the  earnings  of  a  judgment 
debtor  for  his  personal  services  rendered  within  60  days  next 
before  the  iu8:Uution  of  the  proceedings  shall  not  be  seized 
for  debt,  where  it  is  made  to  appear  by  his  oath  that  those 
earnings  are  necessary  for  the  use  of  a  family  wholly  or 
partly  supported  by  his  labor. 

My  first  impression  wa.^  that  this  exemption  applied  ex- 
clusively to  earnings  derived  from  personal  services  ren- 
dered to  others  in  a  subordinate  or  inferior  capacity,  as  the 
wages  of  a  laborer,  the  salary  of  a  clerk,  etc.,  and  was  not 
intended  to  cover  the  earnings  of  one  who  carried  on  an  in- 
dependent business  on  his  own  account,  where,  from  the 
necessity  of  the  case,  there  must  be  some  hazard  of  Ices  as 
well  as  opportunity  of  greater  gain,  and  where  some  money 
and  credit  are  required  ;  but  I  find  on  further  examination 
that  the  courts  have  construed  the  term  ^'  personal  service  " 
to  indade  earnings  derived  from  a  business,  where  the 
services  are  the  chief  factor  in  it. 

Thus  one  who  sells  goods  consigned  to  him  at  a  fixed 
price,  and  is  entitled  to  any  excess  he  can  make  on  the  sale 
of  them  as  his  commissions,  has  been  held  entitled  to  his 
profits,  and  that  he  was  not  guilty  of  contempt  in  paying 
them  away  to  discharge  expenses  necessarily  incurred  in 


976  CIVIL  PROCEDURE  REPORTS. 

McSkiman  «.  Enowlton. 

ruDDing  bis  boBiness    (Sanford  v.  Goodwin,  Da^ly  Meg. 
March  11,  1881)  * 

*  As  the  Daily  Registers  are  not  generally  accessible,  we  here 
report  the  case  referred  to. 

8ANDF0RD,  Judgmbitt  Cbeditob,  «.  GOODWIN,  Judomsrt 
Dbbtob. 

Mabinb  Coubt  of  the  Citt  of  Nbw  Tobk,  Spbcial  Tbbm;  Fxb- 

BUABT,  1881. 

§2468. 

Supplementary  proeeeding^^-^halt  earnings  aire  pereonal  and  eannat  le 

aeieed. 

The  net  proceeds  of  a  business  carried  on  by  a  judgment  debtor  with 
the  assistance  of  others  are  his  personal  earnings,  and  those 
earned  during  sixty  days  preceding  his  examination  under  an 
order  in  proceedings  supplementary  to  execution,  are  exempt 
from  seizure. 

Where  a  judgment  debtor  having  a  wife  and  family  dependent  upon 
him  for  support  was  engaged  in  the  business  of  selling  patented 
goods  upon  commission,  and  in  connection  therewith  did  certain 
printing,  and  after  the  service  of  an  order  for  his  examination 
in  supplementary  proceedings  received  $87.02  from  his  principals 
on  account  of  commissions  earned  within  the  preceding  sixty 
days  and  paid  the  same  out  for  the  legitimate  expenses  of  his 
business,— J902(2,  that  he  did  not  violate  the  injunction  contained 
in  the  order  for  his  examination  in  proceedings  supplementary 
to  execution  and  should  not  be  punished  as  for  contempt. 

(Decided  Felyruary  23,  1891.) 

Motion  to  punish  the  judgment  debtor  for  contempt. 

The  facts  are  stated  in  the  opinion. 

J.  M.  Lyddyj  for  judgment  creditor  and  motion.  ' 

John  F.  Bdher^  for  judgment  debtor,  opposed. 

MoAdax,  J. — ^I  have  carefully  read  the  examination  of  tho  de- 
fendant taken  under  the  supplemental  order  herein,  and  have  failed 
to  discover  any  misconduct  upon  his  part.    The  defendant,  who  fo  a 
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- 

So,  too,  it  has  been  held  that  the  proprietor  of  a  private 
school,  paying  rent  and  incurring  obligations  in  thebasineas, 

married  man,  with  two  children,  is  the  New  York  agent  of  Reynolds 
A  Reynolds  of  Dayton,  Ohio,  and  sell  their  patented  goods  upon 
commission.  The  go^ds  are  consigned  to  him  at  a  fixed  price,  and 
the  excess  received  is  his  commission.  He  also  does  printing  in  con- 
nection with  his  agency.  Mr.  Cass  assisted  the  defendant  by  advanc- 
ing, the  cash  required  to  purchase  the  materials  to  carry  on  the 
agency,  and  to  secure  himself  he  took  back  a  mortgage  on  the  goods 
purchased. 

The  order  for  examination  was  obtained  October  1,  1880,  and 
affects  such  property  and  equities  of  the  debtor  as  he  owned  on  that 
.ay;  and  does  not  extend  to  property  afterward  acquired  or  moneys 
subsequently  earned,  so  that  the  present  proceeding  to  punish  must 
be  determined  with  reference  to  what  the  debtor  possessed  on  Octo- 
ber 1,  1880,  and  requires  the  consideration  of  the  fact  whether  the 
defendant  subsequent  to  that  day  made  away  with  all  property 
which  he  then  or  previously  owned  in  violation  of  the  injunction 
order  issued  herein. 

The  only  thing  developed  which  comes  near  this  appears  in  the 
defendant's  examination  as  follows:  Q.  Tell  us  the  total  amount 
from  October  1  to  October  8  received  by  you.  A.  It  amount  to 
$87.92.  Q.  And  this  money  you  say  you  have  paid  away  for  labor, 
expense,  etc.,  in  your  business?  A.  Tes,  it  has  been  paid  out  for 
the  legitimate  expenses  of  the  business. 

Assuming,  as  I  will,  that  the  money  received  between  October  1, 
1880,  and  October  8,  1880,  was  earned  previously,  still  I  fail  to  dis- 
cover any  contempt  of  court  in  paying  it  away  in  dischargmg  ex- 
penses necessarily  incurred  by  the  defendant  in  running  his  business. 
The  defendant  is  by  law  required  to  provide  for  his  family;  he  can 
do  this  only  through  some  form  of  remunerative  employment;  and  if 
carried  on  with  the  assistance  of  others,  I  take  it  that  his  personal 
earnings  are  the  net  profit  realised  from  it,  and  those  for  sixty  days 
preceding  the  examination  the  statute  exempts  from  seizure  under 
these  proceedings  {Code  of  Civ.  Pro.,  $  3468).  The  material, 
as  well  as  the  labor  required  to  prepare  it  for  sale,  when  received 
under  circumstances  like  these  disclosed  in  this  case,  equitably  be- 
long to  those  furnishing  the  same,  and  it  is  only  through  them  that 
any  net  results  reach  the  defendant. 

It  is  the  gain  derived  from  these  united  sources  that  constitute 
the  defendant's  equitable  interest  in  the  consigned  goods.  If  the 
payment  of  these  necessary  disbursements  are  arbitrarily  stopped,  the 
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was  entitled  to  tuition  fees  paid  in  advance  by  bia  patrons 
(Miller  t^.  Hooper,  19  Ilun.  394). 

Tbe  case  of  Gillett  v.  Hilton  (11 N.  Y.  Ow.  Pro.  108), 
cited  by  plaintiffs  counsel,  instead  of  supporting  his  conten- 
tion, is  an  authority  in  favor  of  the  view«  above  expressed, 
for  in  that  case  the  judgment  debtor  was  the  agent  for  three 
flouring  mills,  receiving  commissions  for  the  flour  sold  dur- 
ing each  month  at  the  end  of  that  month.  After  the  ser- 
vice of  the  supplemental  proceedings  he  had  collected  and 
paid  out  in  all  $175,  $65  of  which  was  necessarily  paid  for 
rent,  groceries,  etc.,  and  the  remainder,  $110,  was  used  to 
repay  money  borrowed  for  the  support  of  his  family.  The 
court  held  that  the  debtor  had  no  right  to  i*epay  the  money 
borrowed,  even  although  used  for  household  purf)oses,  and 
that  it  was  a  mere  debt,  and  consequently  that  he  had  vio- 
lated the  injunction  in  repaying  it,  and  imposed  a  fine  of 

order  in  this  proceeding  may  not  only  result  in  a  discontinuance  of 
the  defendant's  agency,  but  may  break  up  the  business  upon  which 
the  defendant's  family  were  compelled  to  rely,  and  in  this  way  an 
injustice  is  done  which  these  proceedingSp  being  equitable  in  tiieir 
nature,  were  not  designed  to  accomplish. 

The  theory  upon  which  civil  contempts  are  punished  is  that  the 
debtor  has  violated  some  duty  tending  *'to  defeat,  impair,  or  preju- 
dice the  rights  and  remedies  of  the  creditor/'  Taking  the  acts  of 
the  debtor  herein  together,  and  construing  them  in  the  light  in 
which  they  were  performed,  they  were  not  in  their  nature  or  effect 
calculated  to  impair  the  rights  or  remedies  of  the  creditor  in  any 
legal  sense  consistent  with  the  humane  construction  which  must  be 
applied  to  that  provision  of  the  statute  absolutely  exempting  the  per- 
sonal earnings  of  the  debtor  for  sixty  days,  where,  as  in  the  case, 
they  are  necessary  for  the  support  of  a  family  dependent  entirely 
upon  his  efforts  ((7<K2d,  $  2463,  mpra), 

Tbe  possible  question  as  to  what  (if  any)  title,  subject  to  legal 
process  at  the  suit  of  judgment  creditors,  vests  in  the  defendant 
after  tbe  material  is  worked  up  ready  for  sale,  and  the  labor  paid  for, 
does  not  arise,  as  the  defendant  had  no  such  property  when  tbe 
order  herein  was  served. 

The  motion  to  punish  for  contempt  must  therefore  be  denied,  but 
without  costs. 
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$110,  the  amount  so  paid ;  bat  did  not  impose  a  fine  for  the 
moneys  used  for  household  expenses,  etc.,  thus  clearly  show- 
ing that  the  court  deemed  the  amount  paid  for  these  pur- 
poses exempt.  So,  too,  it  has  been  held  that  the  sums  due 
a  physician  for  his  services  were  exempt. 

I  therefore  think  the  former  order  in  this  matter  should 
be  set  aside,  and  the  motion  to  punish  for  contempt  should 
be  denied,  bat  I  arrive  at  this  determination  with  some  re- 
luctance, as  I  know  that  such  a  conclusion,  although  required 
by  the  decisions,  cannot  but  work  hardship  in  many  cases,  of 
which  the  one  under  consideration  is  an  example,  for  in  this 
case  whatever  the  debtor  earns  or  may  be  able  to  eai'u  is  only 
because  of  the  work,  labor,  and  services  of  a  carpenter  in  fit- 
ting up  debtor's  photographic  establishment  upon  a  fashion- 
able thoroughfare,  and  the  conclusion  to  which  I  have 
arrived  tends  to  deprive  him  of  his  honest  earnings.  While 
a  due  regard  should  be  had  for  the  misfortunes  of  the 
debtor,  it  is  not  well  to  lose  sight  of  the  hardship  worked 
upon  the  creditor. 

I  do  not  wish  to  be  understood  as  holding  that  money 
earned  in  the  photographic  business  under  all  circumstances, 
or  even  generally,  would  be  exempt,  but  in  this  case  it  ap- 
pears that  the  earnings  were  made  by  the  debtor's  own 
labor,  with  little  or  no  assistance,  and  therefore,  I  think,  it 
falls  within  the  decisions  before  cited. 
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LANDON  «.  NEW  YORK  BOOK  COMPANY. 

BTONEBRIDGE,  RsoEnrEB,  eto.,  Respondent  ;  ALDEN, 
'  Appellant. 

SUPXBIOB  OOUBT  OF    THE    CtIT  OF  NeW  YoBK,   OeNE&AL 

Teem;  Mat,  1891. 

§  2266  et  seq. 

BtquetiMtion  adymr-^^hm  notice  of  aippUeaUon  to  pimUh  for  eontmnpt 
thofddbegioen  atiomey'goMraL 

Notice  should  be  giren  the  attorney-general  of  an  application  to 
ponish  a  party  for  contempt  in  bringing,  without  leave  of  court» 
an  action  against  a  receiver  appointed  by  a  final  judgment  seques- 
trating the  property  of  a  corporation;  and  when  such  notice  is 
omitted,  an  order  made  upon  the  application  is  void  and  should, 
on  appeal,  be  reversed.* 

iPeddsd  May  4,  1801.) 

Appeal  by  John  B.  Alden  from  an  order  of  the  special 
term  adjudging  him  in  contempt  and  fining  him  $260, 
besides  costs  for  having  brought  an  action  against  Gteorge 
H.  Stonebridge,  Jr.,  as  receiver  of  the  property  of  the  de- 
fendant without  first  securing  leave  of  court. 

The  facts  are  stated  in  the  opinion. 

James  B.  DM  {DiUy  Chandler  <&  Seymaitry  attorneys), 
for  Alden  appellant. 

*  A  receiver  cannot  be  appointed  in  action  to  sequester  property 
of  corporation  without  notice  to  attorney-general.  Whitney  e.  N.  T. 
ft  Atlantic  R.  R.  Co.,  5  if.  T.  do.  Tro.  118;  U.  S.  Trust  Co,  e.  N.  T. 
West  Shore  &  Buf.  R.  R.  Co.,  6  Id,  90). 
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Charles  K  JSughes  {Straley^  Ha^owik  dh  Schloederj 
attorneys),  for  receiver  respondent. 

FsESDicAK,  J. — ^The  above  entitled  action  was  brought 
in  this  court  by  a  judgment  creditor  for  the  sequestration 
of  the  company's  property,  and  by  final  judgment  entered 
therein  George  H.  Stonebridge,  Jr.,  was.  appointed  per- 
manent receiver  of  the  corporation. 

After  having  qualified  as  such,  the  receiver  procured 
from  a  justice  of  the  supreme  court  a  warrant  of  arrest 
against  John  B.  Alden,  pursuant  to  the  provisions  of  section 
12  of  part  2,  tit.  1,  c.  5,  art.  8,  of  the  Bevised  Statutes, 
which  provisions  are  by  law  made  applicable  to  receivers  of 
corporations,  and  under  this  warrant  Alden  was  arrested 
and  produced  by  the  sheriff  for  examination.  His  motion 
to  vacate  the  waiTant  having  been  denied,  he  appealed  to 
the  general  term  of  the  supreme  court,  and  upon  such  ap- 
peal the  order  of  the  special  term  denying  his  motion  was 
reversed,  and  the  warrant  vacated  {In  re  Stonebridge,  63 
Hurtj  545),  upon  the  ground  that  the  allegations  of  the 
petition,  being  upon  information  and  belief  only,  were  in- 
sufficient to  justify  the  issuance  of  the  warrant. 

Alden  then  sued  Stonebridge  individually  in  the  city 
court  upon  allegations  to  the  effect  that  the  warrant  was 
void  for  want  of  jurisdiction,  and  that  Stonebridge,  who 
had  caused  it  to  be  issued  as  receiver,  was  personally  respon- 
sible in  damages. 

Stonebridge,  as  receiver,  thereupon  obtained  from  this 
court  an  order  requiring  Alden  to  show  cause  why  he  should 
not  be  punished  for  contempt  of  this  court  in  instituting 
the  action  in  the  city  court  without  the  leave  of  this  court ; 
and  the  proceedings  had  upon  this  order  to  show  cause  fi- 
nally resulted  in  the  order  adjudging  Alden  guilty  of  con- 
tempt, and  imposing  a  fine  of  $250  upon  him,  besides  costs. 

In  making  this  order,  which  is  now  presented  for  review, 
the  learned  judge  who  made  it  seems  to  have  been  of  the 
same  opinion  which  the  general  term  of  the  supreme  court 
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mast  be  deemed  to  have  entertained  on  vacating  the  war- 
rant (eee  53  JTtm,  545),  naraelj,  that  there  waa  jnriediction 
in  the  jaatice  who  granted  the  warrant  to  pass  upon  the 
qnestion  whether  or  not  the  warrant  should  be  granted  upon 
the  merits  disclosed.  But  since  that  time  it  has  been  deter- 
mined that,  irrespective  of  the  merits  disclosed,  such  a  war- 
rant  cannot  be  granted  unless  notice  of  the  application  for 
the  warrant  was  given  to  the  attorney  general  pursuant  to 
the  requirements  of  section  8  of  chapter  378  of  the  Laws  of 
1883,  and  that  a  warrant  granted  without  such  notice  is  void 
{In  re  Vanaraee,  8  N.  Y.  Supp.  219,  affirmed  119  iT.  T. 
646 ;  In  re  Stonebridge,  57  JTun,  441).  These  decisions 
are  fatal  to  the  order  appealed  from,  because  it  sufficiently 
appears  that  no  notice  of  the  application  to  punish  Alden 
for  contempt  was  served  upon  the  attorney-general. 

The  motion  to  punish  having  been  entitled  in  the  seques- 
tration action  in  which  the  receiver  was  appointed,  and  the 
action  being,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, one  for  the  distribution  of  the  company's  assets,  the 
act  of  1883,  commonly  known  as  the  ^^  Haggerty  Act,"  ap- 
plies. By  that  act  it  is  provided  that  in  such  an  action  or 
proceeding  a  copy  of  all  motions  and  all  motion  papers,  and 
a  copy  of  any  other  application  to  the  court,  together  with 
a  copy  of  the  order  or  judgment  proposed  thereon  to  the 
court^  shall  in  all  cases  be  served  on  the  attorney-general  in 
the  same  manner  as  provided  by  law  for  the  service  of 
papers  on  attorneys  who  have  appeared  in  actions,  whether 
the  applications,  but  for  this  law,  would  be  ex  parte  or  upon 
notice,  and  that  any  order  or  judgment  granted  in  any  such 
action  or  proceeding  without  such  service  of  such  papers 
upon  the  attorney-general  shall  be  void.  This  language  is 
so  broad  and  comprehensive  that  I  fail  to  perceive  how  it 
can  be  held  that  the  receiver's  application  to  punish  Alden 
is  not  covered  by  it.*  This  being  so,  it  is  unnecessary  to 
consider  the  other  questions  involved. 

*It  is  not  necessary  to  give  notice  to  the  attorney-general  of  an 
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The  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  pnnish  denied, 
with  $10  costs,  with  leave,  however,  to  the  receiver  to  re- 
new the  motion  upon  payment  of  snch  costs  and  npon 
proper  notice  to  the  attorney-general. 

SsDowioK,  Oh.  J.,  and  MoAdah,  J.,  concurred. 


WITOHER,  Ebspondknt,  v.  TRIBUNE  ASSOOIATION, 
AppELLAirr. 

SUFEBIOB  OOUBT    OF    THE  OlFT   OF   NeW  YoBK,    OeNBBAL 

Tbbm  ;  April,  1891. 
§§  870  et  9eq.,  878,  886. 

Bxtt/nmaUon  of  party  Irfore  irial-'-fDhm  an  ordarfar,  ihauXd  h$  r^'uied 
beeau9e  service  thereof  cannot  he  made. 

Where  application  is  made  upon  notice  for  an  examination  of  a  party 
to  an  action  before  trial,  and  affidavits  are  submitted,  together 
with  papers  in  support  of  and  against  the  application,  the  court 
IS  in  the  same  position  in  which  it  would  have  been  if  an  order 
for  the  examination  had  been  previously  granted  ex  parte,  and 
the  plaintiff  had  moved  on  affidavits  and  on  notice  to  the  de- 
fendant for  the  vacation  of  the  order. 

Where  an  order  for  the  examination  of  a  party  to  an  action  before 
trial  is  applied  for  on  notice  and  opposed,  it  is  the  practice  of 
the  N.  T.  superior  court  to  require  that  the  papers  in  support 
of  the  application  shall  fully  establish  by  facts  and  circumstances 
the  necessity  and  materiality  of  the  examination  sought,  and  the 
good  faith  of  the  application,  and  then  to  exercise  a  sound  dis- 

application  for  an  order  to  show  cause  why  books  and  papers  should 
not  be  produced  by  receiver  of  corporation  on  his  aoooanting 
(Chreason  v.  Goodwillie-Wyman  Co.,  88  Hun,  138). 


284  CIVIL  PROCEDURE  REPORTS. 

Wltcher  o.  Tribuoe  AflsociatioiL 

cretion  as  to  whether  upon  all  the  facto  diacloeed  the  exami- 
nation shall  or  shall  not  be  had. 

Where  upon  a  motion  for  an  order  for  the  examination  of  the  plain- 
tiff iMfore  trial  as  a  witness  on  behalf  of  the  defendant,  it 
appears  from  affidavito  submitted  on  behalf  of  the  plaintiff  that 
he  is  a  non-resident  of  this  state,  and  that  he  had  not  been  within 
the  state  since  the  commencement  of  the  action,  and  did  not 
intend  to  come  here  before  the  trial,  if  then, — Edd,  that  an 
order  for  his  examination  should  not  be  granted,  since  it 
appeared  that  he  could  not  be  serred  within  the  state ;  that 
there  was  no  power  in  the  court  to  require  plaintiff,  a  resident 
of  another  state,  to  come  to  New  York  from  such  state  for  the 
sole  purpose  of  being  examined  (Ihgbaeaic,  J.,  dissenting). 

Dudley  v.  Press  Publishing  Co.  (17  JIT.  F.  Cit.  Pro.  267)  distin- 
guished; Dunham  «.  Mer.  Mut.  Ins.  Co.  (44  JIT.  F.  Stiper.  CL  [11 
J.  <ft  8.]  887),  fl.  c,  (6  Ahb.  N.  O.  70)  followed. 

{Dddd^L  AprU  16,  1801.) 

Appeal  by  the  defendant  from  an  order  of  the  special 
term  denying  a  motion  for  an  order  directing  a  plaintifi  to 
appear  and  snbmit  to  an  examination  as  a  party  before  trial, 
and  that  in  case  of  his  failure  to  do  so  that  the  trial  of  the 
action  be  stayed. 

The  facts  are  stated  in  the  opinion. 

Hefnry  Woodward  Sackett  (JSackett  dh  Bennett^  attor- 
neys), for  defendant  appellant 

Henry  R.  Bayns  (MdUby^  Bame  dk  Ma/rshaU^  attorneys) 
for  plaintiff  respondent. 

Fbeedman,  J. — The  application  of  the  defendant  for  an 
order  directing  the  plaintiff  to  appear  and  snbmit  to  an  ex- 
amination before  trial,  as  a  witness  on  behalf  of  the  defend- 
ant, was  made  on  notice  to  plaintiff's  attorneys,  and  on  the 
hearing  affidavits  were  read  on  both  sides.  The  court  was, 
therefore,  in  the  position  in  which  it  would  have  been  if  an 
order  for  the  examination  had  been  previously  granted  ex 
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parUj  and  the  plaintiff  bad  moved,  on  affidavits  and  on 
notice  to  the  defendant,  for  the  vacation  of  the  order. 

In  such  a  case  it  has  been,  ever  since  the  decision  of 
Levy  V.  Loeb  (44  Super.  Ct.  [11  J.  d  &]  291,  affirmed  75 
itr.  T.  609),  the  practice  of  this  coart  to  require  that  the 
papers  in  support  of  the  application  shall  fully  establish,  by 
facts  and  circumstances,  the  necessity  and  materiality  of  the 
examination  sought^  and  the  good  faith  of  the  application, 
and  then  to  exercise  a  sound  discretion  as  to  whether,  upon 
all  the  facts  disclosed,  the  examination  shall  or  shall  not  be 
had.  This  practice  is  also  sanctioned  by  the  decision  of  the 
court  of  appeals  in  Jenkins  v.  Putnam,  106  JV.  F.  272. 

Of  still  greater  importance  is  the  question  of  jurisdiction 
whenever  the  power  of  the  court  is  challenged  in  an  im- 
portant particular. 

In  the  case  at  bar  it  was  shown  in  the  moving  affidavit, 
as  well  as  by  the  affidavit  read  in  opposition,  that  the  plain- 
tiff is  not  a  resident  of  this  state,  but  resides  in  or  near 
Riceville,  in  the  state  of  Virginia.  It  was  also  shown  by 
the  opposing  affidavit  that  the  plaintiff  has  not  been  within 
this  state  since  the  commencement  of  the  action,  and  that 
he  does  not  intend  to  come  here  before  trial,  if  then. 

Section  873,  Code  Civil  Proc,  expressly  provides  that 
service  of  the  order  for  the  examination  of  a  party  must  be 
made  within  this  state ;  and  section  886  prescribes  that,  if 
the  person  to  be  examined  is  a  resident  of  the  state,  he  shall 
not  be  required  to  attend  in  any  county  other  than  that  in 
which  he  resides,  or  where  he  has  an  office  for  the  regular 
transaction  of  business  in  person ;  and  that,  if  he  is  not  a 
resident,  he  shall  not  be  required  to  attend  in  any  other 
county  than  that  wherein  he  is  served  with  a  subpoena, 
unless,  for  special  reasons  stated  in  the  affidavit,  the  order 
otherwise  directs. 

The  court  posseases  no  inherent  power  to  order  the  ex. 
amination  of  a  party  before  trial,  at  the  instance  of  an 
adverse  party.  The  jurisdiction  is  purely  statutory,  and 
depends  solely  upon  die  provisions  of  the  Code.    When- 
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ever,  therefore,  it  is  made  to  appear  that  the  party  sought 
to  be  examined  is  a  non-reaideDt,  the  ooart  may  require 
proof  of  the  ability  of  the  applicant  to  make  service  of  the 
order  within  the  state,  and,  in  the  absence  of  such  proof,  the 
court  may  decline  to  make  what  appears  to  be  a  useless 
order.  In  the  present  case  no  such  proof  was  adduced,  and, 
moreover,  it  affirmatively  appeared  that  service  of  the  order 
cannot  be  made  within  the  state. 

Irrespective,  therefore,  of  the  question  of  the  good  or 
the  bad  faith  of  the  application,  the  order  was  properly 
refused  for  the  reason  stated. 

If  it  had  been  made  ex  parte^  and  the  plaintiff  had 
moved  for  its  vacation  upon  affidavit  showing  that  he  is  a 
non-resident,  and  that  service  cannot  be  made  upon  him  in 
this  state,  the  court  would  have  been  bound  to  vacate  it 
under  the  decision  of  the  general  term  of  this  court  in  Dun- 
ham V.  Mer.  Mut.  Ins.  Co.  (44  &uper.  Ct.  [11  •/.  <&  ^.]  387; 
s.  0.,  6  AVb.  N.  a  70). 

There  is  no  power  in  the  court  to  require  the  plaintiff 
as  a  resident  of  another  state,  to  come  to  New  York  from 
such  state,  for  the  sole  purpose  of  being  examined. 

The  case  of  Dudley  v.  Publishing  Co.  (17  N.  T.  Oi/D. 
Pro.  267)  does  not  call  for  a  different  conclusion.  It  does 
not  appear  that  Dudley  was  shown  to  be  a  non-resident. 
The  claim  was  that  he  had  left  the  state  of  New  York,  and 
thus  prevented  service  of  the  order.  Moreover,  he  had  not 
moved  to  vacate  the  order  for  his  examination  which  had 
been  granted  ex  parte.  It  was  for  these  reasons  that  the 
order  denying  the  motion  of  the  plaintiff  in  that  case  to 
vacate  or  limit  an  order  extending  the  defendant's  time  to 
answer  was  affirmed,  and  from  the  opinion  delivered  on  that 
occasion  it  seems  that  the  court  was  not  called  upon  to  and 
did  not  consider  the  effect  of  sections  873  and  886  of  the 
Code  of  Civil  Procedure. 

The  order  appealed  from  should  be  affirmed,  with  $10 
ooetB  and  disbmsements. 
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8ED0WIOK,  C.J. — I  concur.  The  appellant's  coansel 
dificlaimed  any  intention  to  maintain  a  right  to  an  order  of 
the  ordinary  kind  for  an  examination  befoi*e  trial  of  a  party. 

Ingsaham,  J.  {disaerUing). — ^The  examination  of  a  party 
before  trial,  at  the  instance  of  the  opposite  party,  is  regu- 
lated by  the  Code.  Section  873  provides  for  granting  such 
an  order.  It  is  there  provided  that  the  judge  to  whom  the 
affidavit  required  by  section  873  of  the  Code  ia  presented 
must  grant  an  order  for  the  examination,  and  that  the  order 
must  require  the  person  who  is  to  be  examined  to  appear 
before  the  judge  for  the  purpose  of  taking  the  examination 
at  a  time  and  place  therein  specified. 

There  is  no  provision  as  to  notice  of  the  application,  and 
the  usual  practice  is  to  apply  ex  parte;  but  there  is  no 
reason  why  a  party  should  not  give  notice  that  he  intends 
to  apply  to  a  judge  of  a  court,  at  a  time  and  place  named, 
in  an  order  requiring  the  opposite  party  to  appear  and  be 
examined,  and  the  fact  that  notice  was  given  does  not  de- 
prive the  party  making  the  application  of  his  right  to  the 
order.  If  the  affidavit  on  which  the  application  was  made 
complied  with  section  872  of  the  Code,  the  judge  to  whom 
the  application  was  made  was  bound  to  grant  an  order  re- 
quiring the  plaintiff  to  appear  before  him,  and  submit  to  an 
examination,  at  a  time  and  place  therein  named. 

I  think  the  affidavit  on  which  the  order  was  applied  for 
was  sufficient.  The  provisions  of  section  872  were  com- 
plied with,  and  it  is  clear  that  the  examination  of  the  plain- 
tiff was  material  and  necessary,  and  that  the  defendant  in- 
tended to  read  the  deposition  upon  the  trial  of  the  action. 
The  judge  to  whom  the  application  was  made  should  there- 
fore have  granted  an  order  for  the  examination  of  the  plain- 
tiff. 

The  balance  of  the  relief  asked  for  was  properly  denied. 
It  did  not  appear  but  that  the  plaintiff  would  appear  and 
submit  to  an  examination  if  he  was  ordered  to  do  so  by  a 
judge  of  the  court.    It  is  true  he  was  a  non-resident,  but 
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until  an  order  was  daly  granted  and  evidence  presented  to 
the  court  that  he  conld  not  be  served,  and  had  refused  to 
appear,  no  order  of  the  court  should  be  made  staying  the 
proceedings  until  he  should  so  appear.  It  is  not  intended 
to  intimate  an  opinion  as  to  whether  or  not  the  court  should 
grant  an  order  staying  proceedings  until  the  plaintiff  should 
appear  and  submit  to  an  examination  already  ordered ;  but 
until  an  order  has  been  granted,  and  the  plaintiff  has  failed 
to  appear,  there  was  no  foundation  for  an  application  to  the 
special  term  of  the  court  for  such  an  order.  There  can  be 
no  doubt  as  to  the  power  of  the  court  to  stay  proceedings 
in  an  action  in  case  of  the  disobedience  of  its  order,  whether 
such  a  stay  would  be  granted  or  not,  in  the  sound  discretion 
of  the  court. 

I  think  the  order  should  be  reversed,  so  far  as  it  refused 
to  grant  an  order  for  the  examination  of  the  plaintiff,  and 
afi^med  so  far  as  it  denied  the  defendant's  motion  for  a 
stay  of  proceedings,  without  costs  of  this  appeal  to  either 
party. 


SIMIS  V.  MoELROY- 


SUFBEICE     COUBT,    FiBST    DsPABfTMENT,    GeNESAL     TsBM  ; 

Apbil,  1891. 

§  1010. 

FMrng^-^^hen,  n^Mmt,  not  eonUnned  in  mh  an  appeoL 

Where  the  record  upon  which  an  appeal  is  brought  on  for  hearing 
does  not  contain  any  evidence  that  the  justice  before  whom  the 
case  purports  to  have  been  tried  has  ever  made  and  signed  a  de- 
dfiion  as  required  by  section  1010  of  the  Code  of  Civil  Procedure, 
the  appeal  cannot  be  considered,  and  the  cause  must  be  stricken 
from  the  cslendar,  in  order  that  the  parties  may  present  a  proper 
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An  action  can  be  tried  in  the  circuit  court  only  as  a  common-law  ac- 
tioD,  and  the  only  conclusion  of  law  proper  where  a  cause  is 
so  tried  before  a  judge  without  a  jury,  would  be  to  the  same 
purpose  as  a  verdict  of  a  jury  had  the  case  been  tried  be- 
fore a  jury,  yiz*,  that  the  plaintiff  is  entitled  to  recover  from 
the  defendant  a  sum  certain,  or  that  the  defendant  is  entitled 
to  recover  from  the  plaintiff  a  sum  certain,  or  that  the  defendant 
is  entitled  to  judgment  dismissing  the  case  upon  merits. 

A  eircait  court  has  no  equitable  jurisdiction  except  so  far  as  such 
jurisdiction  may  be  necessary  for  the  trial  of  equitable  defences 
to  common-law  actions,  and  cannot  give  a  judgment  in  favor  of 
the  plaintiff,  equitable  in  its  nature. 

(Decided  Apnl  17,  1891.) 

Appeal  by  the  defendant  from  a  jadgment  in  favor  of 
the  defendant. 

The  facts  are  stated  in  the  opinion. 

Daniel  DaLy^  for  defendant,  appellant 

Sidney  S.  Earns  ( Woodward  <k  Buckley^  attomeysX 
for  plaintiff,  respondent. 

Vak  Bbtjiit,  P.J. — This  action  was  brought  to  recover 
the  purchase  price  remaining  unpaid  upon  a  contract  for  the 
purchase  of  real  estate ;  the  complaint  alleging  compliance 
by  the  plaintiff  with  her  contract,  by  the  tender  of  the  deed 
which  was  called  for  by  the  said  contract.  The  defendant 
in  his  answer  admitted  the  contract,  and  payment  of  $250, 
on  account  of  the  purchase  price  therein  named,  and  denied 
each  and  every  other  allegation  of  the  complaint ;  and,  for 
a  further  answer,  that  the  plaintiff  could  not  give  a  good  title 
to  the  whole  of  the  premises ;  that  he  had  spent  $260  in 
examining  the  title,  and  suffered  other  damage ;  and  de- 
manded a  judgment  against  the  plaintiff  for  these  damages. 
The  plaintiff,  replying  to  thi»  afSrmative  defence,  set  up 
what  was  substantially  a  general  denial. 

It  seems  to  have  been  assumed  by  the  parties  that  tbQ 
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iflBues  thus  raised  Bhoald  be  tried  at  a  circnit  court  held  ir 
and  for  this  county,  before  a  jury,  in  which  they  were  prob- 
ably correct ;  but  whether  such  issues  were  ever  actually 
tried  we  cannot  determine,  as  no  findings  signed  by  the  jus- 
tice, whom  it  is  alleged  tried  the  cause,  are  contained  in  the 
record.  There  is  a  paper  called  a  '' decision,"  which  is, 
however,  unsigned  by  anybody,  and  which  is  entitled  *'  In 
the  supreme  court,"  and  according  to  which  it  is  asserted 
that  the  action  was  tried  in  the  circuit  court  before  a  judge 
without  a  jury. 

If  the  action  was  tried  in  the  circuit  court,  it  could  only 
be  as  a  common-law  action,  and  the  only  conclusion  of  law 
proper  to  be  made  would  be  to  the  same  purpose  as  a  verdict 
of  a  jury,  had  the  case  been  tried  before  a  jury,  viz.,  that 
the  plaintiff  was  entitled  to  recover  from  the  defendant  a 
certain  sum,  or  that  the  defendant  was  entitled  to  recover 
from  the  plaintiff  a  certain  sum,  or  that  the  defendant  was 
entitled  to  judgment  dismissing  the  complaint  upon  the 
merits.  Instead  thereof  we  find  conclusions  of  law  giving  a 
judgment  equitable  in  its  nature,  and  which  a  circuit  court 
had  no  power  to  make,  having  no  equitable  jurisdiction, 
except  so  far  as  such  jurisdiction  may  be  necessary  for  the 
trial  of  equitable  defences  to  common-law  actions.  The 
poatea  follows  these  conclusions.  This  practice  is  irregular, 
and  we  cannot  allow  it  to  pass  unnoticed. 

We  cannot,  however,  consider  this  appeal  upon  the  pres- 
ent papers,  because  the  record  contains  no  evidence  that  the 
justice  before  whom  the  case  purports  to  have  been  tried 
has  ever  signed  any  decision,  as  required  by  the  Code.  The 
cause  must  be  stricken  from  the  calender,  in  order  that  the 
parties  may  present  a  proper  case.  If  the  parties  will  have 
the  record  corrected,  they  may  resubmit  the  case,  Qven  after 
the  adjournment  of  the  court,  by  handing  the  papers  to  the 
clerk. 

Daniels  and  Lawbenob,  J.J..  concnrred. 
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CLASON,  Bespondent,  v.  BALDWIN,  Appellant. 

Supreme  CouBTy  First  Department,  General    Term; 
March,  1891. 

§§  488,  498,  499,  1502,  1503. 

JBSectment^^wkm  actual  po9$emon  need  not  he  $hawn — non^jainder  of 
tenant-^whm  damaffe$for  withholding  eannot  he  reeao&red. 

In  an  action  of  ejectment,  where  it  appears  or  is  admitted  that  the 
record  will  show  title  in  the  plaintiffs  ancestor  derived  success- 
fully from  the  original  owner,  it  is  not  necessary  to  show  posses- 
sion in  such  ancestor;  the  title  is  accompanied  with  a  right  of 
possession  which  secures  to  the  apparent  owner  the  constructive 
possession,  and  the  right  to  recover  it  by  an  action  of  ejectment 
from  a  person  withholding  it  without  title  ci-s). 

Where  in  an  action  of  ejectment  it  appeared  that  the  premises  in  suit 
were  occupied  by  tenants  who  were  not  made  defendants  and 
not  by  the  defendant  herself, — Eeldy  that  the  objection  that  the 
defendant  was  not  made  a  party  not  appearing  from  the  com- 
plaint could  only  be  taken  if  set  up  in  the  answer ;  and,  where 
this  was  not  done,  that  the  failure  deprived  the  defendant  of 
her  right  to  insist  on  the  objection  m. 

Where  in  an  action  of  ejectment  there  was  evidence  that  the  defend- 
ant had  rented  and  collected  the  rents  of  considerable  portions 
of  the  premises  in  suit  and  that  evidence  related  to  at  least  one 
tenancy  created  before  the  commencement  of  the  suit, — Bddf 
that  under  this  evidence  the  question  was  properly  submitted  to 
the  jury  whether  the  defendant  was  in  fact  in  possession  of  the 
premises,  and  that  having  found  against  her,  the  verdict  of  the 
jury  should  be  sustained  [i]. 

Where  in  an  action  of  ejectment  the  facts  show  that  the  plaintiff  is 
entitled  to  recover  damages  for  withholding  possession,  but  the 
cause  of  action  to  recover  therefor  is  not  set  forth  in  the  com- 
plaint, no  such  damages  can  be  awarded  the  plaintiff,  whether 
it  occurred  before  or  after  the  conunencement  of  the  actioniiLtl. 

{Decided  Mareh  18,  1891.) 
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Appeal  by  the  defendant  from  a  judgment  of  the  New 
York  county  circuit  entered  on  the  verdict  of  a  jury  and 
from  an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  tlie  opinion. 
Isaac  N.  Miller,  for  defendant  appellant 
George  W.  Stephens,  for  plaintiff  respondent. 

DAinELs,  J. — The  judgment  appealed  from  is  for  the 
recovery  by  the  plaintiff  of  the  possession  of  the  premises 
known  as  No.  42  Sheriff  street,  in  the  city  of  New  York, 
and  the  sum  of  $3942.50  damages  for  the  withholding  of 
the  same  after  the  commencement  of  the  action.  The  case 
was  previously  before  this  court,  and  the  decision  then 
made  in  it  is  reported  in  56  SuUy  326. 

The  plaintiff  derived  her  title  from  her  father,  William 
Jones  Clason,  as  one  of  his  children  and  heirs  at  law.  At 
the  time  of  his  decease  he  left  three  children  and  his  widow 
surviving  him.  By  his  will,  which  was  duly  proved,  he 
provided  an  annuity  for  his  widow  amounting  to  the  sum 
of  $700,  and  charged  its  payment  upon  his  real  and  personal 
estate.  Subject  to  the  payment  of  the  annuity,  lie  gave  his 
real  and  personal  estate  to  his  two  sons  and  such  future 
child  or  children  as  should  be  born  of  his  wife  as  tenants  in 
common,  subject  to  the  further  direction  that  if  either  of 
his  children  should  die  without  lawful  issue,  then  the  share 
of  that  child  should  go  to  the  survivor  or  survivors  of  his 
children.  The  will  was  dated  on  the  18th  of  March,  1823, 
and  the  plaintiff  was  born  on  the  13th  of  June  of  the  same 
year.  One  of  the  sons  died  on  the  27th  of  April,  1826,  and 
the  other  on  the  7th  of  October,  1860.  They  were  each 
unmarried  when  they  became  deceased,  and  consequently 
without  lawful  issue.  And  the  widow  died  on  the  27th  of 
August,  1863.'  The  plaintiff,  therefore,  acquired  the  estate 
according  to  the  will  on  the  decease  of  the  second  son,  free 
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and  difioharged  from  the  widow's  annuity.     It  was  admitted 
on  the  trial  that  William  Jones  Clason  appeared  by  the 
record  title  to  the  property  in  suit  to  have  received  a  deed 
of  the  same  on  the  11th  of  March,  1873.    And  that  the 
record,  if  produced,  would  show  title  in  his  grantor  at  the 
time  of  such  conveyance,  and  that  production  of  the 
m     record  was  waived  by  the  defendant.    That  admis- 
sion, with  the  other  evidence  to  which  reference  has 
been  made,  vested  the  plaintiff  with  the  title  to  this  land. 

But  it  was  objected  that  she  could  not  maintain  this 
action  to  recover  its  possession  without  additional  evidence 
that  actual  possession  had  been  taken  of  the  land  under  the 
title  appearing  by  the  record.  But  that  is  not  the  law, 
where  the  plaintiff  appears  to  be  the  owner  of  the  land  by 
a  title,  as  this  was,  in  no  way  depending  upon  the  fact  of 
possession.  If  the  deed  to  the  plaintiff's  ancestor  had  been 
executed  by  a  person  not  appearing  to  be  vested  with  the 
title,  then  possession  by  him  would  have  been  a  necessary 
factor  in  the  way  of  proving  title.  But  when  the 
CQ  title  is  shown,  as  it  was  by  this  record,  to  have  been 
derived  successively  from  the  original  owner,  there 
it  is  accompanied  with  a  right  of  possession  which  secures 
to  the  apparent  owner  the  constructive  possession  and  the 
right  to  recover  it  by  an  action  of  ejectment  from  a  person 
withholding  it  without  title.  That  is  conceded  and  assumed 
in  the  authorities  cited  to  support  the  appeal  (Miller  v.  Long 
Island  R.R.  Co.,  71  iT.  Y.  380 ;  Dunham  v.  Townshend, 
118  Id.  281;  Cagger  v.  Lansing,  64  Id.  417),  and  is  with^ 
out  doubt  the  well-established  law. 

The  premises  in  suit  were  occupied  by  tenants  who  were 

not  made  defendants,  and  not  by  the  defendant  herself. 

And  as  section  1502  of  the  Code  of  Civil  Procedure 

m     has  required  the  occupant  to  be  made  a  defendant, 

it  is  objected  that  the  action  cannot  be  maintained. 

But  by  section  1503  the  defendant,  as  the  asserted  landlady, 

could  also  be  made  a  defendant  in  the  action*    And  if  she 

desired  the  actual  occupants  to  be  joined  with  her  as  de* 
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fendants,  her  remedj  to  secure  that  end  wae  to  set  up  by 
way  of  answer  this  non-joiuder  of  the  occupants,  as  the 
complaint  itself  did  not  disclose  the  defect.  That  she  has 
failed  to  do,  and  that  failure  deprived  her  of  the  right  to 
insist  on  this  objection  {Cods  Civ.  Pro.  §§  488,  498-9; 
Finuegan  v.  Carraher,  47  jS^.  Y.  493).  This  objection  as 
well  as  the  one  previonsly  considered  was,  therefore,  rightly 
oyermled  at  the  trial. 

There  was  evidence  in  the  case  that  the  defendant  had 
rented  and  collected  the  rent  of  considerable  portions  of 

the  premises.    And  that  evidence  related  to  at  least 
m     one  tenancy  created  before  the  commencement  of 

the  suit  Under  this  evidence  the  question  was  sub* 
mitted  to  the  jury,  whether  the  defendant  was  in  fact  in 
possession  of  the  premises.  They  found  the  fact  against 
her  and  their  verdict  as  the  evidence  stood  is  entitled  to  be 
sustained. 

Exceptions  were  taken  to  portions  of  the  charge  which 
related  to  the  right  of  the  plaintiff  to  recover  the  land. 
But  neither  of  them  seems  to  be  well  founded,  and  they 
require  no  further  consideration  for  the  decision  of  this 
part  of  the  appeal.  She  was  proved  to  be  the  owner,  and 
as  there  was  sufficient  evidence  to  render  the  fact  of  pos- 
session a  question  for  the  jury  to  decide,  and  that  was 
found  in  her  favor,  the  judgment  awarding  the  recovery  of 
possession  to  her  was  fully  warranted. 

The  plaintiff  was  also  held  to  be  entitled  to  recover  the 
damages  for  withholding  possession  from  the  time  of  the 

commencement  of  the  action,  and  those  damages 
m     have  been  included  in  the  verdict  and  judgment. 

But  that  cause  of  action  was  not  set  out  in  the  com- 
plaint.  It  stated  no  more  than  the  facts  of  her  own  seizin, 
with  a  description  of  the  property,  followed  by  the  allega- 
tion that  the  possession  was  wrongfully  withheld  by  the 
defendant.  That  was  not  sufficient  to  entitle  the  plaintiff 
to  these  damages,  although  damages  were  included  in  the 
demand  for  judgment  (Lamed  v.  Hudson,  67  iT.  Y.  161). 
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The  damages  accruing  after  the  commencement  of  the 
action  were  considered  not  to  be  within  the  principle  of 
this  decision.  Bat  there  seems  to  be  no  good  reason  for 
the  distinction.  It  is  as  important  that  the  right  to 
m  recover  the  damages  after  the  action  has  been  com- 
menced should  be  made  to  appear  bj  the  complaint, 
as  it  is  that  it  should  lay  the  foundation  for  such  damages 
as  accrue  previous  to  the  event,  to  entitle  the  plaintiff  to 
recover  them.  The  defendant  was  to  be  informed  of  the 
fact,  to  supply  her  with  an  opportunity  to  be  prepared  with 
proof,  if  tliat  could  be  obtained,  to  contest  it  npon  the  trial. 
That  was  not  secured  in  this  instance.  And  both  the  evi- 
dence proving  the  damages  and  the  ruling  allowing  their 
recovery,  were  erroneously  sanctioned  at  the  trial. 

The  judgment  should,  therefore,  be  modified  by  setting 
aside  and  reversing  so  much  as  permits  the  recovery  of 
these  damages,  and  as  modified  affirmed,  without  costs  of 
the  appeal  to  either  party. 

Yan  Bsuht,  P.J.,  and  O'Bbisn,  J.,  conourred. 
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HANNAMAN  ab  Oybbsbsb  of  thb  Poob  of  thb  Town  of 
Bbukswiok,  Respondent,  v.  MUCEXE,  Appellant. 

OouNTT  OouBT  OF  Rensbalaeb  Countt  ;  Mat,  189L 
§§  2959-2961,  3136. 

Smmmuna  4njuiiiM$  court— when  wid  h&cau^e  not  prcperlyJlUed  tip*— 
(u^^uriifiidnt — 10^071  improperly  granted. 

Where  a  summons  issued  out  of  a  justice's  court  was  signed  by  the 
justice  but  not  filled  up  at  the  time  it  was  delivered  for  service, 
—Edd,  that  this  was  contrary  to  the  provisions  of  the  statute 
and  the  summons  was  void. 

Where  upon  a  return  of  a  summons  issued  by  a  justice  of  the  peace 
the  defendant  appears  and  moves  to  dismiss  upon  the  grounds 
among  others  that  the  summons  therein  was  issued  without  the 
day  of  issue  or  the  date  thereof  being  written  therein,  and,  in 
support  of  his  objection,  called  as  a  witness  the  managing  clerk 
of  the  plaintifTs  attorneys,  Held, — that  it  was  improper  to  ex- 
clude as  irrevelant  and  immaterial  the  question  propounded  to 
said  witness  whether  he  as  managing  clerk  for  the  plaintiff's  at- 
torneys received  a  paper  purporting  to  be  a  summons  and  copy 
thereof  from  the  justice  signed  in  blank,  and  whether  said  attor- 
neys received  said  papers  within  his  knowledge. 

Where  issue  was  jomed  in  an  action  in  a  justice's  court  and  a  trial 
had  before  a  jury,  which  resulted  in  a  disagreement,  and  a  new 
▼enire  was  appointed  and  returned  on  January  13,  on  which 
date  the  parties  appeared  and  the  juries  were  drawn  and  sworn, 
whereupon  the  plaintiff's  attorneys  applied  for  an  adjournment 
on  the  ground  that  his  witnesses  were  not  present  and  that  he 
did  not  have  time  to  subpoena  them  and  the  defendant  objected 

*8ee  People  e.  Smith  (20  Johm.  68);  Borrodale  v.  Leek  (9  Bath. 
611). 
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to  the  adjournment,  Bald, — ^that  the  justice  had  no  power  to 
adjourn  or  ''hold  the  case  open  "  until  January  16,  and  that  the 
objection  was  not  waived  by  the  subsequent  appearance  of  the 
defendant. 

Where  objections  to  an  irregular  course  of  proceeding  is  duly  taken 
at  the  proper  time  and  improperly  overruled,  the  party  is  not 
precluded  by  proceeding  with  the  action* 

(Decided  May,  1891.) 

Appeal  from  a  judgment  rendered  in  a  justioe's  ooart  in 
favor  of  the  plaintilE  for  $50  and  coets. 

This  action  was  brought  before  a  jastice  of  the  peace  to 
recover  $50  penalty  for  an  alleged  violation  of  the  Excise 
law  by  the  defendant  in  selling  liqaor  without  a  license. 
The  summons  was  issued  by  the  justice  and  delivered  to  the 
plaintiff's  attorneys  signed  by  him  in  blank.  It  was  after- 
wards filed  up  with  the  names  of  the  parties  and  the  dates, 
and  given  to  an  officer  for  service.  Upon  the  return  day 
the  defendant  appeared  specially  and  objected  to  the  juris- 
diction of  the  justice  on  the  ground  that  the  summons  was 
void  under  section  8136  of  the  Code  of  Civil  Procedure. 

The  objection  was  overruled  and  issue  joined.  A  trial  was 
had  before  a  jury,  which  disagreed.  A  new  venire  was  issued, 
and  upon  its  return  a  jury  was  drawn  and  sworn,  when  the 
plaintiff  asked  for  an  adjournment  on  the  ground  that  his 
witnesses  were  absent ;  the  defendant  objected ;  the  objection 
was  overruled.  An  adjournment  was  taken,  and  on  the  ad- 
journed day  the  trial  proceeded,  against  the  defendant's  fur- 
ther objection  that  the  court  then  had  no  jurisdiction  of  tlie 
action.  The  objection  was  overruled,  and  a  verdict  for  the 
plaintiff  was  given  by  the  jury.  From  that  judgment  the  de- 
fendant appealed  to  the  county  court 

Henry  J.  McCormack^  for  defendant,  appellant 
Wcm*en^  PaMerwn  dk  Ckmbellj  for  relator,  respondent. 
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GBiFFiTHy  C.J. — Upon  the  return  of  tbe  aammouB  be- 
fore the  jastice  the  def eodant  appeared  specially  and  moved 
to  diainiss  the  action  upon  several  grounds,  one  of  which 
was  ^^  That  the  summons  in  this  action  was  not  issued  until 
to-day,  or  if  issued  was  issued  in  blank,  without  the  date  of 
issue  or  the  date  thereof  being  written  therein."  In  support 
of  the  objectioD,  the  defendant  called  Charles  T.  Falkner  and 
the  question  was  asked  him,  '^  Did  you,  before  December  20, 
1890,  as  managing  clerk  for  Warren,  Patterson  &  Gambell, 
receive  paper  purporting  to  be  a  summons  and  copy  thereof 
from  Hiram  File,  justice  of  the  peace  of  the  town  of  Pitts- 
town,  signed  in  blank  by  said  justice,  or  did  Warren,  Patter- 
son &  Oambell  receive  such  papers  within  the  knowledge  of 
the  witness  !"  This  was  objected  to  by  the  plaintiff  on  the 
grounds  that  it  is  irrevelant  and  entirely  immaterial.  In 
addition  thereto  defendant  asked  the  court  to  state  in  his 
minutes  whether  or  not  the  court  signed  and  delivered  the 
summons  to  Warren,  Patterson  &  Oambell,  attorneys  for  the 
plaintiff,  or  to  any  constable  for  service  on  the  defendant ;  or 
if  the  court  sent  tlie  summons  signed  in  blank  for  service  on 
the  defendant.    This  the  justice  refused  to  state. 

Section  3135  of  the  Code  of  Civil  Procedure  provides 
that  a  mandate  issued  by  a  justice  of  tlie  peace  must  be 
signed  by  him  and  must  be  entirely  filled  up  at  the  time 
when  it  is  delivered  to  an  ofilcer  to  be  executed,  so  as  to  have 
no  blank  either  in  the  date  thereof  or  otherwise.  A  man- 
date issued  and  delivered  to  an  ofiicer  contrary  to  this  sec- 
tion is  void. 

It  would  seem  that  the  question  put  to  Falkner  was 
competent,  revelant,  and  material  in  support  of  the  defend- 
ant's motion,  and  is  made  the  more  relevant  and  material  by 
reason  of  the  justice's  refusal  to  state  whether  he  had  issued 
the  mandate  in  blank.  It  was  a  proper  inquiry  and  prop- 
erly made,  and  the  justice  erred  in  sustaining  the  objection. 

By  the  amended  return  the  justice  says  that  the  sum- 
mons was  issued  by  him,  signed  but  not  filled  up,  and  deliv- 
ered to  the  plaintiff's  attorneys.    This  in  my  opinion  was 
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oontrary  to  the  provision  of  the  statute  and  the  snmmons 
was  void. 

Subsequently  issue  was  joined  and  a  trial  had  before  a 
jury,  which  resulted  in  a  disagreement,  and  a  new  venire 
was  issued  and  returned  on  the  12th  day  of  January,  1891, 
on  which  day  parties  appeared,  venire  returned,  and  jurors 
drawn  and  sworn.  The  plaintiff  then  moved  for  an  adjourn- 
ment on  the  ground  that  his  witnesses  were  not  present  and 
he  did  not  have  time  to  subpoena  them.  To  this  adjournment 
the  defendant  objected  upon  several  grounds.  The  court 
overruled  the  objections,  and  in  the  language  of  the  return, 
^'  Court  consented  to  hold  case  open  till  January  15,  at 
10:30  o'clock  a.m.,  on  account  of  court  having  engagement 
on  the  13th  and  14th,  would  be  obliged  to  hold  case  over 
till  16th." 

Section  2959  of  the  Code  of  Civil  Procedure  provides 
at  the  time  of  the  return  of  the  snmmons,  or  the  joinder  of 
issue  without  process ;  but  at  no  other  time  the  justice  may 
in  his  discretion  and  upon  his  own  motion  adjourn  the  trial 
of  an  action  not  more  than  eight  days.  Section  2960  pro- 
vides that  at  the  time  of  the  return  of  the  summons  or  the 
joinder  of  issue  without  process,  the  justice  must,  upon  appli- 
cation of  the  plaintiff,  adjourn  the  trial  of  the  action  not 
more  than  eight  days  to  a  time  fixed  by  the  justice.  But 
such  an  adjournment  shall  not  be  granted  unless  the  plain- 
tiff or  his  attorney,  if  required  by  the  defendant,  make  oath 
that  the  plaintiff  cannot,  forwent  of  some  material  testimony 

or  witness  specified  by  him, !y  proceed  to  trial.    The 

adjournment  from  the  12th  to  the  15th  of  January  in  the 
face  of  the  defendant's  objections  was  not  in  accord  with  the 
above  provisions  of  the  code  and  was  irregular. 

The  objections  were  made  in  due  time  and  well  taken, 
and  the  adjournment  was  erroneous.  The  objections  were 
not  waived  by  the  subsequent  appearance  of  the  defendant 
When  the  question  of  regularity  is  raised  at  the  proper 
time,  and  improperly  overruled,  the  party  is  never  concluded 
by  pleading  to  the  action.    He  does  what  he  can  and  at 
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the  earliest  opportanitj,  to  arrest  the  irregalar  proceeding ; 
but  being  defeated  in  this  by  the  erroneous  decision  of  the 
justice,  the  party  cannot  be  deemed  to  have  waiyed  anything 
by  subsequently  pleading  and  making  the  best  of  defence  in 
liis  power  (Dewey  v.  Greene,  4  Denioj  93 ;  Avery  v.  Slack. 
17  Wend.^&y 

There  are  numerous  objections  taken  by  the  defendant 
during  the  trial,  which  were  overruled  to  the  great  preju- 
dice of  the  defendant.  From  the  return  it  seems  that  the 
trial  justice  labored  under  the  impression  that  he  had  one 
duty  to  perform,  and  that  was  to  assist  to  any  degree  in  se- 
curing a  judgment  against  the  defendant.  That  there  was 
a  violation  of  law  by  the  defendant  I  have  no  doubt.;  but 
his  right  to  a  fair  and  impartial  trial  was  denied  him,  and 
for  the  errors  above  mentioned  the  judgnoent  shofild  be 
reversed. 

Judgment  reversed  with  costs  to  the  appellant. 


PACH,  Respondent,  v.  GILBERT  as  Sheriff  of  Pjans 
County,  Appellant. 

CouBT  OF  Appeals,  Second  Division  ;  Apbil,  1801. 

§§  102,  635  et  seq.,  697, 1406,  1407. 

SxeGutian— effect  of  failure  to  retumr— priority  heUeeen  and  attaehment. 

Where  the  delivery  of  an  execution  to  the  sheriff  and  his  failure  to 
return  it  within  the  time  prescribed  by  statute  are  admitted,  the 
right  of  the  plaintiff  in  the  execution  to  recover  from  the  sheriff 
the  full  amount  which  he  was  commanded  by  the  execution  to 

*  See  also  Fanning  v.  Trowbridge  (5  MUf  428),  Weeks  e.  Lyon 
(18  Barb.  530). 
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make  out  of  the   property  of  the  defendant  therein  is  estab- 
lished m. 

Where  an  order  setting  aside  an  order  vacating  an  attachment,  pro- 
vided *^  the  lien  of  said  attachment  is  restored,"  and  this  provision 
was  stricken  out  by  the  court  of  appeals  on  appeal  thereto, — 
Bdd,  that  while  this  determination  was  not  necessarily  to  the 
effect  that  the  special  term  could  not  restore  the  plaintiff^s  rights 
lost  by  the  vacation  of  the  warrant  of  attachment,  it  might  well 
be  concluded  that  the  court  could  grant  to  the  plaintiff  on  that 
application  no  other  relief  than  would  be  afforded  by  setting 
aside  the  order,  and  that  the  only  effect  of  the  provision  would  be 
to  embarrass  the  intervening  rights  of  any  of  third  parties  r^i. 

Where  after  a  warrant  of  attachment  was  levied  upon  personal  prop- 
erty the  warrant  was  vacated  and  the  levy  released,  and  there- 
after the  order  vacating  the  warrant  of  attachment  was  set  aside, 
— Beld,  that  all  rights  acquired  by  the  granting  and  levying  of  the 
attachment  were  lost  by  such  vacation  and  release  [S] ;  that  the 
restitution  of  the  warrant  of  attachment  did  not  operate  to 
burden  the  property  previously  levied  upon  in  the  hands  of  a 
hofia  Jlde  purchaser,  or  become  a  charge  upon  it  in  the  hands  of 
an  assignee  acquiring  the  property  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors [4].  (Bradley,  J.,  held,  that 
the  lien  was  not  destroyed,  but  where  the  vacation  was  set 
aside,  the  attachment  became  effectual,  except  as  against  hcma 
Jlde  purchasers  or  mortgagors  from  the  time  it  was  first  levied.) 

No  Hen  is  acquired  upon  the  property  of  a  defendant  by  the  grant- 
ing of  a  warrant  of  attachment,  or  by  the  delivery  of  the  same 
to  the  sheriff  for  execution ;  but  where  the  property  is  capable 
of  manual  delivery  the  officer  has  made  and  can  make  no  levy 
until  he  has  obtained  actual  custody  of  it  [si. 

The  effect  of  setting  aside  an  order  vacating  a  warrant  of  attachment 
is  to  give  it  validity  in  the  hands  of  the  sheriff  to  whom  it  was 
issued,  as  of  the  date  when  it  was  issued  ra ;  but  where  in  the 
meantime  title  to  property,  levied  upon  under  the  attachment, 
but  released  when  the  order  of  vacation  was  made,  has  passed 
to  another,  the  right  to  retain  control  of  the  property,  and  subse- 
quently to  subject  it  to  sale  under  an  execution,  is  lost  m. 

It  is  the  duty  of  a  sheriff  to  give  preference  in  the  application  of 
proceeds  of  a  sale  under  a  junior  execution  to  a  prior  warrant  of 
attachment,  although  no  levy  be  made  thereon  17,  b,  9], 

Where  after  the  making  and  service  of  an  order  setting  aside  an 
order  vacating  a  warrant  of  attachment,  the  sheriff  to  whom  it 
was  issued  sold  property  of  the  defendant  in  the  attachment 
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under  executfon  deliyered  to  him,  after  the  issuance  of  the 
attachment  and  before  the  order  Tacating  it  was  set  aside, — Bsldf 
that  it  was  the  duty  of  the  sheriff  in  disposing  of  the  proceeds  of 
such  sale  to  apply  them  toward  the  satisfaction  of  an  execution  is- 
sued in  the  action  in  which  the  attachment  was  granted  [lO];  that 
by  the  order  setting  aside  the  warrant  of  attachment  it  was  given 
vitality  as  of  the  date  when  it  was  first  delivered  to  him,  and 
should  have  been  treated  in  the  application  of  the  proceeds  of 
the  sale  as  if  he  had  neglected  to  make  a  levy  under  it,  but  had 
instead  levied  and  sold  under  an  execution  subsequently  ia- 
sued  [10!]. 

Pach  V.  Gilbert  (18  2f.  F.  Ok.  Pro.  26d,  affirming  17  Id.  899)  af- 
firmed [la 

{Decided  AprU  21,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the  general 
term  of  the  superior  coart  of  Buffalo  aflSrming  a  judgment 
of  the  trial  term  of  said  court  entered  upon  a  verdict  of  a 
jury,  and  an  order  denying  a  motion  for  a  new  trial  made 
upon  the  minutes. 

The  facts  appear  in  the  opinion. 

Charlee  B.  Wheder^  for  defendant  appellant 

0.  0.  CotUe,  for  plaintiff  respondent. 

Paskbb,  J.  —This  action  is  brought  to  recover  of  the 

defendant  for  failure  to  return  an  execution  within  sixty 

days  after  its  delivery  to  him.    The  delivery  of  the 

in     execution  and  failure  to  return  it  within  the  time 

prescribed  by  statute  were  admitted,  and  thus  was 

established  prima  facie  the  plaintiff's  right  to  recover  the 

full  amount  which  the  defendant  was  commanded  by  the 

execution  to  make  ont  of  the  property  of  the  defendant 

therein  (Ledyard  v.  Jones,  7  N.  T.,  660).* 

The  defendant  in  mitigation  of  damages,  asserted  that  it 

*  See  note  on  action  against  sheriff  for  not  returning  executioD, 
17  N.  r.  Ove.  Pro,  401. 
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was  not  possible  for  him  to  have  collected  the  amount  of  the 
execution  or  any  part  thereof  out  of  defendant's  property. 
It  is  conceded  that  the  defendant  did  not  have  at  the  date 
of  issuing  the  execution  or  at  any  subsequent  time  any 
property  out  of  which  it  could  have  been  satisfied  in  whole 
or  in  part.  But  the  plaintiff  insists  that  by  virtue  of  prior 
proceedings  taken  in  the  action  there  should  have  been  in 
the  hands  of  tlie  sheriff  applicable  to  the  payment  of  the 
judgment  moneys  sufficient  for  that  purpose ;  that  if  there 
was  not  it  was  solely  due  to  the  fault  of  the  defendant,  and 
therefore  not  available  to  him  in  this  action  by  way  of  miti- 
gation of  damages. 

It  appears  that  on  the  30th  day  of  December,  1887,  a 
warrant  of  attachment  in  that  action  was  granted,  and  on 
the  same  day,  at  3.40  p.m.,  delivered  to  the  defendant  as 
sheriff  of  Erie  county.  He  executed  the  warrant  within  two 
hours  thereafter  by  making  a  levy  on  a  stock  of  dry  goods 
belonging  to  Lizzie  Orr,  the  defendant.  The  property  so 
levied  on  was  sufficient  to  satisfy  the  plaintiff's  demand. 
On  the  same  day  the  judge  who  granted  the  warrant  of 
attachment,  on  an  ex  parte  application,  made  an  order  vacat- 
ing it.  Such  order  was  duly  served  on  the  sheriff  the  same 
evening,  who  thereupon,  and  on  the  day  following,  went  to 
the  store  of  Mrs.  Orr  and  formally  released  the  goods  from 
the  levy  made  under  the  attachment.  Thereafter,  and 
until  January  8d,  she  continued  to  sell  goods  from  the 
store  as  formerly,  and  on  that  day  she  confessed  judg- 
ments in  favor  of  certain  creditors  upon  which  executions 
were  issued  against  her  property  to  the  sheriff,  who  on  the 
4th  day  of  January  levied  on  the  stock  of  goods  of  the 
judgment  debtor.  Such  confessions  of  judgment  were  fol- 
lowed by  a  general  assignment  for  the  benefit  of  creditora 
made  by  the  judgment  debtor,  Lizzie  Orr,  dated  January  4, 
1888,  and  which  was  duly  filed  in  the  county  clerk's  office 
on  the  day  following. 

January  12, 1888,  on  motion  of  the  plaintiff  in  Pach  v. 
Orr,  an  order  was  made  setting  aside  the  order  of  December 
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30th,  vacatiug  the  warrant  of  attachment,  which  order  also 
contained  a  provision  that  ^'  tlie  lien  of  said  attachment  is 
restored."  This  order  was  subsequently  afSrmed  at  general 
term,  but  on  appeal  to  the  court  of  appeals  it  was  modified 
by  striking  out  such  provision,  and  as  thus  modified,  af- 
firmed.* The  special  term  order  was,  immediately  follow- 
ing the  granting  thereof,  served  on  the  sheriff. 

While  the  warrant  of  attachment,  the  order  vacating  it, 
and  the  order  setting  aside  the  order  of  vacation  were  in 
his  hands,  and  on  January  16th,  he  sold  the  property  of  the 
judgment  debtor  under  the  executions  issued  January  4th. 
The  sum  realized  on  that  sale  was  more  than  sufficient  to 
pay  the  amount  of  the  execution  now  in  controversy,  but 
the  proceeds  of  the  sale  were  by  the  sheriff  wholly  applied 
on  the  executions  issued  on  the  judgments  confessed 
January  3d. 

The  granting  of  the  order  vacating  the  attachment,  fol- 
lowed by  the  action  of  the  defendant  in  going  to  the  store 
and  formally  releasing  the  goods  from  the  levy  made, 
(n  operated  to  destroy  all  rights  which  had  been  ac- 
quired by  the  granting  of  the  warrant  of  attachment 
and  levy  thereunder.  Before  that  order  was  set  aside  other 
judgment  creditors  issued  executions  and  caused  levies  to  be 
made  on  the  property  of  the  defendant  which  was  followed 
by  a  general  assignment  on  her  part  for  the  benefit  of 
creditors,  and  the  first  contention  on  the  part  of  the  plain- 
tiff is  that  the  order  setting  aside  the  first  order  operated  to 
restore  the  rights  which  had  been  acquired  in  that  property 
by  virtue  of  the  attachment  and  levy  thereunder. 

It  is  asserted  by  the  defendant  that  this  qneetion  has 
been  passed  on  by  this  court  adversely  to  plaintiff's  conten- 
tion. This  assertion  is  founded  on  the  fact  that  the  court 
modified  the  order  setting  aside  the  order  vacating  the  war- 

*  The  general  tenn  opinion  in  Pach  v.  Orr  here  referred  to,  u  re- 
ported 15  2f.  r.  Ow.  Fro.  170,  and  a  memorandum  of  the  modification 
and  afiBrmance  by  the  court  of  appeals  without  opinion,  may  be  found 
in  112  Jf.  T,  071. 
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rant  of  attachment  by  striking  out  a  clause  which  provided 
that  '^  the  lien  of  said  attachment  ie  restored,"  and  it  is 
urged  that  this  was  in  effect  a  determination  bj  this  court 
that  it  did  not  rest  within  the  power  of  the  special  term  to 
restore  to  the  plaintiff  the  rights  lost  by  the  vacation  of 
the  warrant  of  attachment 

While  this  was  not  necessarily  the  decision  made,  it  may 
well  have  been  concluded  that  the  court  could  grant  to  the 
plaintiff  on  that  application  no  other  relief  than 
m     would  be  afforded  by  setting  aside  the  order  vacating 
the  attachment,  and  that  the  only  possible  effect  of 
the  provision  would  be  to  embarrass  the  intervening  rights 
of  third  parties,  if  such  there  should  prove  to  be.    When 
the  warrant  of  attachment  was  vacated  and  the  levy  there- 
under released,  the  situation  of  the  property  was  for 
W      the  time  being  the  same  as  if  there  had  never  been 
a  warrant  of  attachment  issued,  and  a  subsequent 
restoration  of  that  warrant  of  attachment  could  not  operate 
to  burden  the  property  in  the  hands  of  a  Jxmajide  purchaser, 
nor  become  a  charge  upon  it  in  the  hands  of  an  assignee  ac- 
quiring the  property  by  virtue  of  a  general  assignment  for 
the  benefit  of  creditors. 

Executions  become  liens  on  personal  property  from  the 
time  of  the  delivery  thereof  to  the  proper  party  to  be  exe- 
cuted (Code  of  Civ.  Pro.  %  1405).    But  no  lien  is  acquired 
by  the  gi-anting  of  a  warrant  of  attachment,  or  by  the  deliv- 
ery  of  the  same  to  the  sheriff  for  execution.    The 
CQ      right  to  subject  a  debtor's  property  capable  of  man- 
ual delivery  to  levy  and  sale  under  an  execution  to 
be  issued  on  a  judgment  thereafter  to  be  obtained  can  only 
be  acquired  by  the  act  of  the  sheriff  in  taking  the  property 
sought  to  be  attached  into  his  actual  possession.    '^No 
other  mode  is  prescribed.    Nothing  else  will  constitute  the 
levy.    Until  the  officer  has  obtained  actual  custody  he  has 
made  no  levy  and  can  make  none"  (Anthony  v.  Wood,  6 
N.  T.  Civ.  Pro.  164). 

Bat  while  we  are  of  the  opinion  that  restoring  the  vital- 
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itj  of  a  warrant  of  attachment  did  not  operate  to  a£Eect  or 
change  the  rights  which  the  assignee  had  acquired  in  the 
property,  a  question  is  presented  whether  it  was  not  the 
duty  of  the  sheriff  nnder  the  statute  to  apply  the  proceeds 
realized  on  the  sale  made  under  the  executions  so  far  as 
would  have  been  necessary  in  order  to  satisfy  the  execution 
which  is  the  subject  of  this  controversy. 

The  effect  of  setting  aside  the  order  vacating  the  war- 
rant of  attachment  was  to  give  it  validity  in  the  hands  of  the 
sheriff  as  of  the  date  when  it  was  issued.  Because  of 
c«]  the  order  of  vacation,  and  the  act  of  the  sheriff  in 
releasing  his  levy,  the  right  to  retain  control  of  the 
property,  and  subsequently  subject  it  to  sale  under  an  exe- 
cution to  be  thereafter  issued  in  such  action,  was  lost,  be- 
cause in  the  meantime  the  title  to  the  property  had  passed 
to  another. 

Therefore,  the  remaining  question  is  whether  it  was  the 
statutory  duty  of  the  sheriff  to  give  preference  in  his  a)>- 
plication  of  the  funds  realized  from  the  sale  made  under 
the  executions  to  the  warrant  of  attachment  first  issued  to 
him,  notwithstanding  the  absence  of  a  levy  thereunder. 

Section  697  of  the  Code  of  Civil  Procedure  provides  that 
^  where  two  or  more  warrants  of  attachment  against  the  same 
defendant  are  delivered  to  the  sheriff  of  the  same  county  to 
be  executed,  their  respective  preferences,  and  the  rules 
where  a  levy,  or  a  levy  and  sale  have  been  made  under  a 
junior  warrant  are  the  same,  as  where  two  or  more  execu- 
tions against  the  property  of  the  same  defendant  are  de- 
livered to  the  sheriff  of  the  same  county  to  be  executed/^ 

Section  1406  provides  that  "  where  two  or  more  execu- 
tions against  property  are  issued  out  of  the  same  or  differ- 
ent courts  of  record  against  the  same  judgment  debtor,  the 
one  first  delivered  to  an  officer  to  be  executed  has  preference 
notwithstanding  that  a  levy  is  first  made  by  virtue  of  an 
execution  subsequently  delivered." 

Under  this  section,  which  is  substantially  a  re-enactment 
of  §  14,  part  3,  chap.  6,  title  5,  2  B.  S.y  notwithstanding  a 
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sale  be  made  under  a  junior  execution,  the  sheriff  must 

first  apply  the  proceeds  in  satisfaction  of  the  execu- 

m      tion  first  delivered  to  him,  although  no  levj  has  been 

made  thereunder  (Peck  v.  Tiffany,  2  iT.    Y.  451 ; 

Patterson  v.  Perry,  6  JBosw.  618-535 ;  Atwood  v.  Lynch, 

37  iSwp.  a.  5-11). 

While  the  fii-st  section  quoted  provides  for  the  order  of 

preference  where  two  or  more  warrants  of  attachment  are 

delivered  to  the  sheriff,  and  the  second  where  two  or 

IQ      more  executions  are  issued  to  him,  §  1407  makes 

provision  for  a  situation  presented  by  the  delivery  to 

the  sheriff  of  executions  and  warrants  of  attachment.    It 

declares  that  '^  where  there  are  one  or  more  executions  and 

one  or  more  warrants  of  attachment  against  the  property  of 

the  same  person,  the  rule  prescribed  in  the  last  section  (1406) 

prevails  in  determining  the  preferences  of  the  executions  or 

warrants  of  attachment,  the  defendant  in  the  warrants  of 

attachment  being  for  that  purpose  regarded  as  the  judgment 

debtor.'' 

Thus  by  statute  it  is  mad^  the  duty  of  a  sheriff  to  give 
preference  in  the  application  of  proceeds  of  a  sale 
m      under  junior  executions  to  a  prior  warrant  of  attach- 
ment, although  no  levy  be  made  thereunder. 
As  the  warrant  of  attachment  in  question  came  first  into 
his  hands,  and  the  effect  of  the  last  order  made  was  to  give 
it  vitality  as  of  the  date  when  delivered  to  him,  it 
DO]     should  have  been  treated  in  the  application  of  the 
proceeds  of  the  sale  as  if  he  had  neglected  to  make 
a  levy  under  it,  but  had  instead  levied  and  sold  under  exe- 
cutions subsequently  issued.    This  the  defendant  did  not 
do.    He  has,  therefore,  failed  in  his  attempt  to  show  in 
mitigation  of  damages  that  the  plaintiff  was  not  injured  bj 
his  action, 
cu]    The  judgment  should  be  affirmed. 

Bradlbt,  J.  (concurring). — My  view  is  that  there  waa 
no  destruction  of  the  lien  of  the  attachment,  but  that  when 
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the  order  vacating  it  was  set  aside  the  lien  of  the  attach-^ 

ment  was  rendered  effectual  (except  as  against  bona 

(U]   Ji<ie  purchasers  or  mortgagees)  from  the  time  of  the 

levy  of  it  on  the  goods,  notwithstanding  the  apparent 

Surrender  of  the  custody  of  them  by  the  sheriff.     I  concur 

in  the  result 

All  concurred,  Bbadlet,  J.,  in  result,  except  Haioht 
and  Bbowk,  JJ.,  absent 


CONNOR,  Respondent,  v.  CONNOH  et  d.  MoGaebttt, 
Appellant. 

BUPBEMB     COTTBT,     FiRST     DepABTMENT,    GeNEBAL    TeBM  ; 

Febbuaby,  1891. 
§§  1562,  1671. 

PartUion — who  hound  by  lis  pendens  in — what  adwrtisemmU  for  lioM 

suffieient. 

An  interlocutory  judgment  directing  a  sale  entered  in  an  action  for 
partition  of  real  property  should  not  be  Tacated  on  the  ground 
that  a  mortgagee  has  not  been  made  a  party  to  the  action,  and 
has  not  received  notice  of  application  for  the  judgement  where  it 
appears  that  the  mortgage  was  not  executed  or  recorded  until 
more  than  six  months  after  the  filing  of  notice  of  the  pendency 
of  the  action.  A  person  whose  conveyance  is  executed  or 
recorded  after  the  filing  of  said  notice  is  bound  by  all  proceed- 
ings taken  in  the  action  after  the  filing  of  the  notice  to  the  same 
extent  as  if  he  was  a  party  to  the  action. 

The  advertisements  for  liens  required  to  be  published  in  an  action  for 
partition,  where  a  reference  is  directed  to  inquire  as  to  creditors, 
need  not  be  published  in  more  than  one  newspaper  where  the 
county  of  trial  and  the  county  in  which  the  property  is  situate 
are  one  and  the  same. 

Where  no  direction  was  made  in  an  action  for  partition  of  the  news- 
paper in  which  publication  of  notice  to  prove  liens  was  made, 
bat  the  referee  reported  the  publication  to  the  court,  and  it  con- 
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firmed  his  action, — JBMd  (by  Van  Brukt,  P.J.)*  that  such  con- 
firmation was  equivalent  to  an  original  designation. 
(]}$eitM  FAmary  11,  1891.) 

Appeal  by  the  defendants  McGarrity  from  an  order  of 
New  York  county  special  term,  denying  a  motion  to  vacate 
an  interlocutory  judgment  in  an  action  for  partition. 

The  facts  are  stated  in  the  opinion. 

KeUy  dk  MacRae^  for  defendants  McGarrity,  appellants. 

B.  F.  CahiU,  Matthew  Daly,  Francis  J.  Bisohof, 
William  R.  Syme^  Thomas  J,  McCahiUy  and  John  Wah^ 
len  for  the  respondent. 

Bradt,  J. — ^This  is  an  appeal  by  the  defendants  McGar- 
rity, who  were  purchasers  at  the  sale  in  partition  herein, 
from  an  order  made  by  Mr.  Justice  Andrews  refusing  to 
set  aside  the  interlocutory  judgment  on  the  ground  that 
notice  to  creditors  having  liens  against  the  parties  to  the 
action  by  advertisement  was  not  given,  and  that,  as  there 
are  lien  creditors  not  cut  off,  the  sale  of  the  premises  was 
irregular,  and  should  not  be  confirmed.  Concurrently  with 
tiie  motion  to  set  aside  the  judgment,  a  motion  was  made  to 
confirm  the  sale,  but  the  proceedings  were  stayed  pending 
this  appeal. 

The  alleged  irregularities  were  as  follows :  First  That 
a  certain  corporation  known  as  the  ''  John  Kress  Bi'ewing 
Company,"  a  mortgagee,  had  not  been  made  a  party  to  the 
action,  and  had  not  received  notice  of  the  application  for 
the  judgment.  Second.  The  second  alleged  irregularity  is 
that  the  referee  advertised  for  liens  for  six  weeks  in  only 
one  newspaper. 

The  first  objection  is  of  no  value,  for  the  reason  that  the 
lis  pendens  in  this  action  was  filed  on  the  7th  day  of  June, 
1889,  and  the  mortgage  was  not  executed  or  recorded  until 
rlie  23d  day  of  November,  1889,  which  was  more  than  six 
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luoDths  after  the  filiug  of  the  lis  pendem.  It  is  ezpresely 
provided  by  section  1671  of  the  Code  that  a  person  whose 
conveyance  is  executed  or  recorded  after  the  filing  of  the 
lis  pendens  is  bound  by  all  proceedings  taken  in  the  action 
after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action  (Fuller  v.  Scribner,  76  N.  Y. 
190;  Kindberg  v.  Freeman,  39  Hun,  466). 

The  next  objection  in  regard  to  the  publication  does  not 
seem  to  be  well  taken.  Section  1562  of  the  Code  provides, 
where  a  reference  is  directed  in  an  action  of  partition,  the 
referee  must  cause  a  notice  to  be  published  once  in  each 
week  for  six  successive  weeks  in  such  newspaper  published 
in  the  county  wherein  the  place  of  trial  is  designated  as 
shall  be  designated  by  the  court  directing  the  reference,  and 
also  in  a  newspaper  published  in  each  county  in  which  the 
property  is  situated,  requiring  each  person  not  a  party  to 
the  action  who  at  the  date  of  the  order  had  a  lien  upon  any 
undivided  share  or  interest  in  the  propertj"  to  appear,  etc 

It  appears  from  the  record  that  the  notice  thus  required 
was  published  in  a  newspaper  designated  by  the  court, 
which  newspaper  was  published  in  the  county  of  the  place 
of  trial,  namely,  in  New  York  county,  where  the  property 
of  which  partition  is  sought  is  situated.  The  appellants' 
contention  is  that  notice  should  be  published  in  two  news- 
papers published  in  New  York  county,  because  the  property 
is  therein  situated,  and  because  it  is  the  county  for  the  trial 
of  the  action.  Prior  to  1887  it  was  necessary  to  make  pub- 
lication in  the  state  paper,  but  in  that  year  an  amendment 
w^as  adopted  by  the  legislature,  substituting  a  local  paper  for 
the  publication  of  the  notice  required  to  be  given. 

There  is  nothing  in  the  section  mentioned  which  re- 
quires a  publication  in  two  newspapers,  unless  the  property 
of  which  partition  is  sought  is  in  two  counties,  as  clearly 
indicated  by  the  language  of  the  section,  which,  after  pro- 
viding for  a  publication  in  the  county  wherein  the  place  of 
trial  is  designated,  provides  also  for  the  publication  in  a 
newspaper  published  in  each  county  wherein  the  property 
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is  Bitnated,  and  the  provision  thna  applied  would  require 
and  would  secure  a  publication  of  the  proceeding  in  each 
county  wherein  any  of  the  property  sought  to  be  partitioned 
was  situated.  The  publication,  it  must  be  observed,  is  not 
to  be  made  in  "newspapers"  but  in  "such  newspaper.'* 
This  language  confirms  the  propriety  of  the  construction 
adopted,  and  shows  clearly  that  the  publication  in  news- 
papers in  any  of  the  counties  wherein  the  property  is  situ- 
ated was  not  provided  for,  and  was  not  contemplated,  but 
one  newspaper  only. 

For  diese  reasons  the  order  appealed  from  must  be 
aflSrmed. 

DAiOBiSf  J. — Concurred. 

Yan  Bbunt,  P.J.  {oaruyurring.). — ^I  cannot  find  from 
the  record  that  the  newspaper  in  which  publication  was 
made  was  ever  designated  by  the  court.  But,  the  referee 
having  reported  the  publication  to  the  court,  and  the  court 
having  confirmed  his  action,  such  confirmation  was  equiva- 
lent to  an  original  designation.  I  concur,  therefore,  in 
result. 
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Deliflaer  «.  New  York,  New  Hayen  and  Hartford  R  R.  Co. 


DELISSER,  Appbllaht,  v.  THE  NEW  YORK,  NEW 
HAVEN  AND  HARTFORD  R.  R  Co. 

SuPSKioB  OouBTy  Cnr  of  Nbw  Tobk,  GEmecsAL  Tebx; 
May,  1891. 

§  1897- 

Sumimani  in  an  action  far  penalty — when  and  upon  u>hat  proof  eeniee 

qff  eetamde. 

Upon  a  motion  to  Bet  aside  the  seryice  of  a  gammons  in  an  action  on 
the  ground  that  the  action  is  brought  to  recover  a  penalty  and 
that  there  was  not  endorsed  upon  the  summons  a  reference  to  the 
statute  giving  the  penalty  and  the  complaint  was  not  served  with 
it,  an  affidavit  upon  information  and  belief  that  the  action  is 
brought  to  recover  a  penalty  which  does  not  state  the  sources  of 
the  information  is  insufficient,  and  an  order  granting  the  motion 
made  upon  such  affidavit  without  further  proof  should  be  re- 
versed (Sbdowick,  C.J.,  concurring,  Hdd^ — ^further,  that  the 
only  evidence  of  what  was  the  object  of  the  action  was  the  com- 
plaint itself). 

A  motion  to  set  aside  the  service  of  a  summons  on  the  ground  that 
the  action  is  brought  for  a  penalty  and  that  summons  served 
without  complaint  has  not  endorsed  upon  it  a  reference  to  the 
statute  giving  the  penalty,  is  not  too  late  if  made  as  soon  as  the 
proceedings  in  the  action  show  its  object. 

In  such  a  case  only  the  service  of  the  summons  can  be  set  aside,  and 
an  order  setting  aside  the  service  of  the  summons  in  the  action 
and  all  proceedings  therein  is  too  broad. 

{Deeided  May  4,  1891.) 

Appeal  by  the  plaintifi  from  an  order  of  the  special 
term  setting  aside  the  service  of  the  summons  in  this  ac* 
tion  and  all  proceedings  therein. 
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The  facte  are  stated  in  the  opinion. 

Henry  WehUy  for  plainti£E,  appellant. 
Paige  dk  Taft^  for  defendant,  respondent. 

Fbeedman,  J. — The  snmmons  having  been  eerved  on 
the  defendant,  and  no  copy  of  the  complaint  having  been 
served  with  it,  the  defendant  appeared  for  the  sole  purpose 
of  moving,  and  did  move,  to  set  aside  the  service  of  the 
summons  on  the  ground  that  this  is  an  action  to  recover  a 
penalty  or  forfeiture  given  by  a  statute ;  that  a  copy  of  the 
complaint  was  not  delivered  to  the  defendant  with  the  copy 
of  the  summons  served  ;  and  that  there  was  not  endorsed 
upon  the  said  copy  of  the  summons  a  reference  to  the  stat- 
ute giving  said  penalty,  as  required  by  section  1897  of  the 
Code. 

The  motion  was  founded  on  the  copy  of  the  summons 
served,  and  on  an  aflSdavit  of  one  of  the  attorneys  of  the  de- 
fendant, to  the  effect  that  he  is  informed  and  believes  that 
this  action  is  to  recover  a  penalty  under  the  provisions  of 
chapter  185  of  the  Laws  of  1857,  as  amended  by  chapter  415 
of  the  Laws  of  1886. 

The  defendant  pursued  the  proper  practice,  and,  if  the 
affidavit  had  sufficiently  stated  the  sources  of  the  informa- 
tion of  the  attorney,  and  the  grounds  of  his  belief,  the  de- 
fendant would  have  been  entitled  to  have  the  service  of  the 
summons  set  aside,  as  prayed  for.  But  the  sources  of  such 
information  and  the  grounds  of  such  belief  were  not  dis- 
closed. The  affidavit  contained  nothing  beyond  the  bare 
statement  that  the  affiant  was  so  informed  and  so  believed. 
It  therefore  contained  no  competent  evidence  upon  which 
the  process  of  the  court,  which  was  regular  upon  its  face, 
could  be  set  aside ;  and  the  plaintiff  was  not  called  upon  to 
deny  under  oath  something  which  had  not  been  sufficiently 
shown. 

Moreover,  the  order,  as  made,  is  too  broad.    It  sets  aside 
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^^  the  Bnmmons  in  this  action,  and  all  proceedings  therein.'' 
It  is  only  the  service  of  the  summons  that  can  be  set  aside 
upon  the  presentation  of  the  proper  proof. 

The  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  in  the  court  below 
denied,  with  $10  costs,  with  leave  to  the  defendant,  upon 
payment  of  such  costs,  to  renew  the  motion  upon  further 
proof. 

Sedgwick,  C.  J.  (concurring). — I  concur  with  Judge 
Fbbedmak  in  the  principle  upon  which  he  has  proceeded  in 
his  opinion,  but  think  there  should  be  an  absolute  reversal. 
My  ground  for  this  view  is  that  the  only  legal  evidence  of 
the  contents  and  claims  of  a  complaint  is  the  complaint 
itself,  and  it  is  the  only  evidence  of  what  is  the  object  of 
the  action.  No  amount  of  evidence  as  to  the  intent  of  an 
attorney  or  party  can  show  the  object  of  an  action,  for  that 
intent  cannot  make  the  object,  or,  if  it  be  properly  made, 
change  it.  The  same  remark  is  true  in  view  of  the  provis- 
ion that  a  judgment  may  be  taken  by  default  when  com- 
plaint is  not  sepved  with  the  summons.  The  object  of  the 
action  is  then  first  ascertained  by  the  proceedings  upon  ap- 
plication to  the  court.  While  it  is  true  that  the  afSdavit 
was  without  effect,  inasmuch  as  it  averred  the  object  of  the 
action  upon  information  and  belief,  without  giving  the  source 
of  information,  I  think  it  would  have  been  defective  if  it 
did  give  the  source  and  did  not  show  what  the  complaint 
was,  or  the  nature  of  some  proceeding  which  would  legally 
determine  the  nature  of  the  action.  The  authorities  show 
that  it  is  not  too  late  for  a  defendant  so  situated  to  move  as 
soon  as  the  proceedings  of  the  action  show  the  object  of  the 
suit 

The  order  appealed  from  should  be  reversed,  with  $10 
costs,  and  the  motion  below  denied,  with  $10  costs. 

MoAdam,  J.,  concurred. 
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KALISKI V.  THE  PELHAM  PARK  RAILROAD, 
COMPANY. 

N.  Y.  Comrr  of  C!omhon  Plsas,  Spbcial  Term;  Mat, 

1891. 

§§  2862,  2868,  3228. 

OoiU-'^hmi  plain^ffin  an  action  to  recover  damages  for  pereonal  in- 
juries  not  entitled  to. 

In  an  action  brought  to  recoyer  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  through  the  negligence  of  the  defendant, 
where  the  plaintiff  recovers  less  than  $50,  the  plaintiff  is  not 
entitled  to  costs  but  they  should  be  taxed  in  faTor  of  the  de- 
fendant.* 

Cbffrabrant  v.  Sulliyan  (18  N,  T.  Cic.  Pro,  190)  disapproved  and 
not  followed;  Gorton  v.  U.  8.  &  Brazil  88.  Co.  (20  Id.  202)  dis- 
tinguished. 

An  action  to  recover  clamages  for  personal  injuries  sustained  through 
the  negligence  of  the  defendant  is  one  of  which  a  justice  of  the 
peace  has  jurisdiction,  and  the  plaintiff  cannot  in  such  a  case  by 
an  excessive  claim  of  damages  entitle  himself  to  costs  when  the 
amount  of  damages  awarded  him  is  less  than  $50. 

An  action  to  recover  damages  for  personal  injuries  received  through 
negligence  is  not  an  action  for  battery  within  the  meaning  of 
section  2862  of  the  Code  of  Civil  Pro<^ure  defining  the  juris- 
diction of  a  justice  of  the  peace. 

(Decided  May,  1891.) 

Motion  by  the  defendant  for  an  order  directing  the  tax- 
ation of  coats  in  his  favor. 

The  facts  appear  in  the  opinion. 

TT.  S.  Zamierton,  for  defendant  and  motion. 
*  See  Ruger  «.  Fayhs  Watch  Case  Co.  (ante,  p.  204). 
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Andrews  and  Pv/rdy^  for  plaintiff,  opposed. 

J.  F.  Daly,  C.J. — The  plaintiff  brought  this  action  in 
this  court  to  recover  damages  for  personal  injuries  sustained 
through  the  negligence  of  defendant,  while  a  passenger  in 
its  cars.  The  car  was  driven  in  a  careless  manner,  and 
thereby  overturned  and  plaintiff  thrown  out  and  injured. 
The  claim  was  for  $1000  damages,  but  he  recovered  only 
$40.  He  claims  the  right  to  tax  his  costs  at  that  sum,  and 
the  clerk  has  refused  to  tax  costs  for  defendant.  The  latter 
moves  to  compel  the  clerk  to  tax  his  costs. 

In  actions  of  which  a  justice  of  the  peace  has  no  juris- 
diction the  plaintiff  is  allowed  to  tax  costs,  but  can  tax  no 
greater  sum  as  costs  than  the  amount  of  his  recovery  in 
actions  of  assault,  battery,  etc.  {fiode  Oiv.  Pro.  §  3228). 
The  plaintiff  here  claims  that  this  was  technically  an  action 
for  a  battery,  was  not  cognizable  in  a  justice's  court,  and 
therefore  he  is  allowed  costs  to  the  amount  of  his  verdict. 

The  action  was  cognizable  by  a  justice  of  the  peace. 
By  section  2862  a  justice  has  jurisdiction  of  an  action  to 
recover  damages  for  a  personal  injury.  This  provision 
gives  jurisdiction  of  such  an  action  as  the  present  (Coulter 
V.  Am.  M.  U.  Ex.  Co.,  56  iV^.  Y.  585). 

The  fact  that  the  claim  here  is  for  $1000,  and  the  juris- 
diction of  the  justice  is  limited  to  claims  not  exceeding  $200, 
does  not  make  this  an  action  cognizable  only  by  a  court  of 
record.  The  plaintiff,  by  an  excessive  claim  of  damages, 
cannot  put  his  adversary  to  the  costs  of  a  court  of  record. 
The  recovery  of  $40  only  brings  the  case  within  the  class 
of  those  of  which  the  justice  has  jurisdiction  (Powers  v. 
Gross,  66  iV^.  Y.  646). 

This  is  not  an  action  of  battery  within  the  view  of  sec- 
tion 2S(i%  limiting  the  jurisdiction  of  a  justice  of  the  peace. 
Whether  this  case  falls  within  the  definition  of  actions  of 
battery,  as  contained  in  the  books,  or  not,  is  of  no  conse- 
qtience,  in  view  of  the  fact  that  in  prescribing  the  jurisdic- 
tion of  JHBtice  of  the  peace,  the  legislature  has  distinguished 
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between  actions  for  personal  injaries  generally  and  actions 
for  assault  or  battery.  Section  2862  gives  jnrisdiction  to 
justices'  courts  of  actions  for  damages  for  personal  injaries, 
and  section  2863  provides  that  they  shall  have  no  jurisdic- 
tion of  actions  for  assault,  battery,  etc.  The  enumeration  in 
section  3228  of  the  actions  in  which  plaintiff,  if  he  recovers 
less  than  $50,  shall  have  costs,  corresponds  exactly  with  the 
enumeration  in  section  2863  of  the  actions  of  which  a  jus- 
tice has  no  jurisdiction.  This  shows  that  such  allowance  of 
costs  is  intended  in  these  cases  only  which  could  not  have 
been  brought  before  a  justice  of  the  peace,  and  it  follows 
that  this,  not  being  such  an  action,  the  plaintiff  is  not  en- 
titled to  costs  to  the  amount  of  his  recovery,  but,  on  the 
contrary,  having  recovered  less  than  $50,  the  defendant  is 
entitled  to  tax  full  costs. 

The  report  of  the  case  of  Garrabrant  v.  Sullivan  (13  Jf. 
Y.  Ovo.  Pro.  196)  does  not  contain  the  reasons  of  the  court 
for  the  decision,  and  does  not  seem  to  be  supported  by  any 
possible  construction  of  the  Code.  The  case  was  not 
adopted  nor  approved  by  the  supreme  court  in  Gorton  v. 
U.  S.  &  B.  SS.  Co.  {<mte,  p.  202),  which  went  upon  a  wholly 
different  provision  of  the  Code,  and  also  upon  a  special  ex- 
ception from  the  cases  cognizable  by  a  justice  of  the  peace. 

The  motion  of  defendant  to  be  allowed  to  tax  his  costs 
must  be  granted.    No  costs  of  this  motion. 
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AHNEE,  Rebpondeht,  v.  THE  NEW  YORK,  NEW 
HAVEN  AND  HARTFORD  R.  R.  CO.,  Appkllaht. 

OiTT  CouBT  OF  New  York,  General  Term;  Mat,  1891. 

§  1895. 

Smnmoni  in  an  oMm  fcr  pindUy'—d^eetiian  to  mode  tf  derviee  Juno 

taken. 

An  objection  that  the  aenioe  of  the  summons  in  an  action  to  recoTer 
penalty  was  not  made  by  the  person  designated  in  §  1895  of  the 
Code  Ciyil  Procedure  is  founded  on  a  mere  irregularity,  and 
should  be  taken  by  motion  before  service  of  answer.  It  is  a  trivial 
objection  and  of  a  character  which  should  not  be  encouraged 
and  should  always  be  disr^arded  and  set  aside  unless  taken  in 
the  proper  time. 

(Decided  Mofy  8,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  special 
term  striking  ont  a  portion  of  defendant's  answer  as  irrele- 
vant and  redundant 

The  facts  appear  in  the  opinion. 

Paige  <&  Taft^  for  defendant  appellant 

Hemry  WehlCy  for  plaintiff  respondent 

FrrzsiMONS,  J. — ^This  action  is  brought  to  reooTer  a 
penalty  amounting  to  $50.14  under  the  statnte  entitled  ^^  An 
act  to  prevent  extortion  by  railroad  companies,"  passed 
March  27, 1867  (chapter  185),  because  of  alleged  violation 
of  said  statnte  by  defendant  to  plaintiff's  injury  in  said 
amount.  Section  1895  ^f  the  Code  of  Civil  Procedure  pro- 
vides that  the  summons  in  actions  of  this  character  shall  be 


VOL.  XX.  819 

Ftople  «.  The  Columbia  Club. 

served  (in  this  instance)  by  the  sheriff,  who  shall  file  proof 
of  service  thereof  with  the  clerk  of  this  court.  The  answer 
of  the  defendant,  among  other  things,  alleges  '^that  this 
action  cannot  be  maintained,  for  the  reason  that  the  sum. 
mens  was  not  served  by  the  person  designated  in  said  sec- 
tion 1895,  and  without  pi-ejudice,  by  appearing  to  defend, 
reserves  said  objection,  and  with  right  to  insist  upon  the 
same  whenever  deemed  proper."  If  the  summons  was 
served  by  a  person  not  designated  by  said  section  of  the 
Code,  then  said  service  was  merely  irregular,  and  objection 
should  have  been  by  motion  before  service  of  the  answer. 
It  is  a  trivial  objection,  at  most,  and  such  objections  are  not 
encouraged,  and  ought  always  to  be  disregarded  and  set 
aside,  unless  taken  in  the  proper  time,  viz.,  by  motion  and 
before  answer.  This  court  has  jurisdiction  of  the  parties, 
the  subject-matter  of  the  action,  and  the  complaint  appears 
to  state  a  good  cause  of  action.  The  order  appealed  from  is 
a  proper  one,  and  is  affirmed,  with  costs. 

Ehblioh,  Ch.  J.  and  MoOabtht,  J.,  concurred. 


PEOPLE  dS9  rd.  EGAN  v.  THE  COLUMBIA  CLUB. 

SuPBXMB  CousT,  First  Depabtment,  New  York  Coubtt, 
Spboial  Term;  June,  1891. 

§§  2076,  2082. 
MandamuB^'^onteiUi  of  aUemoHoe—when/aeU  iUUed  umyfiderU. 

An  alternative  writ  of  fnandamtu  should  set  forth  the  fact  upoa 
which  the  relator  bases  his  claim  in  the  same  manner  and  with 
the  same  particularity  as  he  is  required  to  set  them  forth  in  a 
complaint. 

When  an  alternative  writ  of  mandamta  stated  that  the  relator  had 
been  unjustly,  and  in  violation  of  the  law  and  of  the  constitution 
and  by-laws  of  the  defendant  society,  expelled  from  it,  and  ''that 
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although  entitled  to  be  reinstated  as  a  member  of  the  society," 
it  had  '*  unjustly  refused  to  reinstate  "  him  as  such  member  and 
set  forth  no  other  facts,— J3i^,  that  it  failed  to  state  sufficient 
facts;  that  the  relator  should  have  shown  what  provisions  of 
the  constitution  and  of  the  by-laws  of  the  defendant  had  been 
violated  in  his  case,  and  wherein  the  expulsion  was  illegaL 

The  court  cannot  look  into  the  petition  on  which  an  altematiTe  writ 
of  mandaimui  was  granted  to  obtain  facts  which  should  be 
stated  in  the  mandamui  itself. 

(Decided  June  12,  1891.) 

Demurrer  by  the  defendant  to  alternative  writ  of  mat^ 
dofn/us. 

The  alternative  writ  of  manda/mtte  in  this  case  was 
granted  after  notice  to  the  defendant  upon  a  petition  setting 
forth  facts  relied  upon  as  the  ground  of  the  relief  sought. 
The  writ  issued  read  as  follows : 

«  7%6  People  of  the  StaU  of  Neio  York  to  the  Ck^/umbia 
Clvb^  Greeting: 

"  WTiereas  Patrick  J.  Egan,  the  relator  in  this  proceed- 
ing, has  complained  to  us  that  you  have  unjustly  and  in  vio- 
lation of  law  and  the  constitution  and  by-laws  of  your  soci- 
ety expelled  him  from  the  Columbia  Club,  and  that  although 
entitled  to  be  reinstated  as  a  member  of  said  society,  never- 
theless you,  the  said  Columbia  Club,  have  unjustly  refused 
to  reinstate  said  Patrick  J.  Egan  as  such  member  as  we  ase 
informed  by  the  petition  of  said  Patrick  J.  Egan, 

^'  Now  therefore  we  being  willing  that  full  and  speedy 
justice  be  done  in  this  behalf  to  him,  the  said  Patrick  J. 
Egan,  do  therefore  command  you  that  immediately  after 
the  receipt  of  this  writ  you  reinstate  the  said  Patrick  Egan 
as  a  member  of  said  Columbia  Club  and  to  all  rights  and 
privileges  as  such  member,  or  that  you  show  cause  to  the 
contrary  within  twenty  days  after  the  service  of  this  writ 
at  the  office  of  the  clerk  of  this  court,  to- wit,  the  clerk  of 
the  county  of  New  York,  unless  complaint  shall  again  come 
to  us  by  default,  and  in  what  manner  you  shall  have  exe- 
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CQted  this  writ  made  known  to  U8  at  the  same  time  and 
place. 

"  Witness  Hon.  Charles  H.  Van  Brnnt,  presiding  jus- 
tice of  the  supreme  court  at  the  county  court-house  in  the 
City  of  New  York,  on  the  24th  day  of  April,  1891. 
^'  By  the  court.  Lbokasd  A.  6i£6ebich, 

"  G.  Abnold  Moses,  Clerk  of  N.  T.  County." 

"  Atty.  for  relator." 

[L.8.] 

The  defendant  filed  a  demurrer  to  this  writ  which, 
omitting  title,  date,  and  signature,  was  as  follows : 

The  defendant,  the  Columbia  Club,  demurs  to  the  alter- 
native writ  of  mandcurnus  directed  to  it  issued  herein,  on  the 
relation  of  the  above-named  Patrick  J.  Egan,  and  dated 
April  2d,  1891,  on  the  following  grounds  appearing  on  the 
face  of  said  writ,  viz.: 

(1)  Tiiat  said  writ  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  sufficient  to  justify  the  commands 
of  the  writ  or  any  part  of  such  commands. 

(2)  That  there  is  a  defect  of  parties  defendant  in  that 
the  defendant  being  a  society  if  unincorporated  could  not  and 
should  not  be  sued  as  proceeded  against  in  its  associate  name, 
but  the  writ  should  be  directed  to  and  the  proceedings  taken 
against  its  president  or  treasurer  as  such,  or  the  individuals 
composing  the  society. 

Thereafter  the  issues  raised  by  the  writ  and  demurrer 
thereto  was  brought  on  for  trial  at  special  term  of  the 
supreme  court. 

H.  Huffman  Browne^  for  defendant  and  demurrer. 

The  statements  of  facts  in  an  alternative  writ  of  mandor 
mus  are  governed  by  tlie  same  rules  as  in  a  complaint  and 
their  sufficiency  is  to  be  determined  by  the  same  tests  and 
questioned  in  the  same  manner.  The  Code  of  Civil  Proced- 
ure expressly  so  provides.  {Code  Civ.  Pro.  §§  2076,  2082, 
Throop^s  note  to  section  2076).    Although  these  provisions^ 
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are  new,  tliej  merely  declare  the  law  as  it  was  previously 

settled  by  the  courts People  v.  Ransom,  2  JT.  T. 

492 }  People  v.  Baker,  35  Barb.  109).  The  decisions  con- 
f  truing  the  provision  of  the  Code  of  Civil  Procedure  sustain 
this  contention.  .  .  (People  v.  Order  Am.  Star,  53  Super, 
£21  J  dk  S]  69 ;  People  ex  rel.  Gardinier  v.  Supervisors  of 
Columbia  Co.,  17  St.  Rep.  935  ;  s.  c,  2  N.  Y.  Sup,  351). 

Affidavits  filed  on  procuring  the  writ  are  not  a  part  of  it, 
and  cannot  supply  any  defect  in  it  nor  be  considered  on  this 
demurrer  .  .  .  (People  ex  rel.  Gardinier  v.  Supervisors  of 
Columbia,  17  SU  Rep,  985 ;  s.  c,  2  N.  F.  Sup.  351 ; 
People  V.  Baker,  35  Barb,  109 ;  Commercial  Bank  t?.  Canal 
Com.,  10  Wenid,  30;  People  r.  Supervisors  Westchester 
Co.,  15  Barb.  614). 

The  writ  of  Diandamus  in  this  case  does  not  state  suffi- 
cient facts.  .  .  .  The  writ  is  fatally  defective  in  not  stating 
the  manner  of  expulsion  ;  the  provisions  of  constitution  and 
by-laws  of  the  defendant  violated  or  not  complied  with  in 
making  the  expulsion  and  the  facts  which  entitle  the  relator 
to  reinstatement  and  make  the  refusal  to  reinstate  unjust. 
...  In  a  mandamus^  the  facts  showing  the  relator's  right 
to  the  relief  asked,  and  not  mere  conclusions,  should  be  stated. 
..."  The  relator  is  bound  to  set  forth  facts  sufficient  to 
entitled  him  to  the  relief  which  he  claims  "  (People  v.  Ran- 
som, 2  N.  Y.  492 ;  Commercial  Bank  v.  Canal  Com.,  10 
Wend.  25 ;  People  v.  Baker,  35  Barb.  111).  The  aver- 
ments that  the  expulsion  was  done  ^^  unjustly  and  in  viola- 
tion of  law  and  of  the  constitution  and  by-laws  "  of  defend- 
ant, that  the  relator  is  entitled  '^  to  reinstatement,  and  that 
it  has  been  unjustly  refused,''  are  all  statements  of  conclu- 
sions of  law  and  not  of  fact.  These  characterizations  of  the 
acts  of  the  defendant  are  the  conclusions  which  the  court 
may  draw  if  the  facts  alleged  and  proved  warrant ;  but  they 
are  not  facts  and  cannot  take  the  place  of  facts.  "  A  fact 
in  pleading  is  a  circumstance,  act,  event,  or  incident" 
(Drake  v.  Cockroft,  4  E.  D.  Smith,  34).  The  word  «  facts," 
.  .  as  used  in  the  expression  '^  facts  constituting  a  cause  of 
action,**  or  "  defence,"  means  .  .  .  physical  facts  capable  of 
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being  established  by  "  evidence  "  (Lawrence  v.  Wright,  2 
DueTy  673).  Facts  are  always  substantive  or  verbial ;  hot 
these  expressions,  "unjust,"  "  unjustly,"  and  "in  violation." 
are  adjective  or  adverbial,  and  do  not  state  either  a  circnm- 
stance,  act,  event,  or  incident.    . 

That  these  averments  are  insufficient  has  been  repeatedly 
determined  in  the  courts  of  this  state.  .  .  .  (People  v. 
Supervisors  of  Westchester,  16  Bard.  612 ;  Matter  of  Prime, 
1  Barb.  352 ;  Schenck  v.  Naylor,  2  Duer,  677 ;  Smith  v. 
Lockwood,  13  Barb.  209 ;  Throop  v.  Hatch,  3  Ahb.  Pr. 
25 ;  Eio  Grand  Western  R.R.  Co.  v,  Rothschild,  20  N.  T. 
Civ,  Pro.  197 ;  Sheridan  v.  Jackson,  72  N.  T.  173.  .  .  .). 

G.  Arnold  Moses^  for  relator,  opposed. 

Lawbenge,  J. — The  demurrer  to  the  writ  of  alternative 
ma/ndaTrms  must  be  sustained. 

The  alternative  writ  should  set  forth  the  facts  upon 
which  the  relator  bases  his  claim  in  the  same  manner  and 
with  the  same  particularity  as  he  is  required  to  set  them 
forth  in  a  complaint  {Code  Civ.  Pro.  %%  2076,  2082; 
People  V.  Baker,  35  Barb.  109 ;  People  v.  Ransom,  2  N.  Y. 
492;  People  ex  rd.  Gardenier  v.  Supervisors  Columbia 
County,  17  *SS^.  Rep.  985). 

The  alternative  writ  in  this  case  fails  to  state  the  facts 
which  show  that  he  has  been  wrongfully,  unjustly,  or  in 
violation  of  the  constitution  and  by-laws  of  said  club,  expelled 
from  the  club.  Adjectives  and  strong  expressions  of  opin- 
ion do  not  constitute  a  basis  for  legal  action.  The  relator 
should  show  what  provision  of  the  constitution  and  of  the 
by-laws  of  the  club  has  been  violated  in  his  case,  and 
wherein  the  expulsion  is  illegal.  No  failure  to  notify  him 
of  the  proceedings  against  him  is  averred  in  the  writ,  and  it 
is  well  settled  that  the  court  cannot  look  into  the  petition 
to  obtain  the  facts,  which  should  be  s^ted  in  the  writ  itself 
{People  V.  Baker,  35  Ba/rb.  109). 

For  these  reasons  the  demurrer  must  be  sustnined,  with 
leave  to  the  relator  to  amend,  on  payment  of  costs. 
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MoCOSEER  et  al.^  Rbspondent,  v.  SMITH,  Appsllaot. 

SUPBEMB    COUBT,    ThIBD    DEPABTMBITr,    GeNBRAL    TsBM  ^ 

May,  1891. 

§542. 

PUadmff — amendment  of— thonging  place  of  trial. 

The  plaintiff  in  an  action  in  the  supreme  court  may,  by  an  amend* 
ment  of  the  complaint  within  the  time  prescribed  by  the  Code, 
change  the  place  of  the  trial  of  the  action  to  another  proper 
county. 

R  Beemi  that  an  amendment  of  a  complaint  whereby  the  place  of 
trial  is  changed  from  one  county  to  another,  does  not  prejudice 
the  proceedings  already  had  and  will  not  defeat  a  motion  to 
change  the  place  of  trial  already  noticed. 

Rector  «.  Ridgewood  Ice  Co.  (38  Hun,  298,  afTd  103  N.  7.  656). 
Faherty  e.  Schuyler  Steam  Towboat  Line  (43  Hun^  482)  followed. 
Wadsworth  «.  Georger  (18  AUb.  K  C.  199)  distinguished. 

{Bedded  May  21,  1891). 

Appeal  by  the  defendant  from  an  order  of  the  Fulton 
county  special  term  denying  a  motion  to  strike  out  an 
amended  complaint. 

The  facts  are  stated  in  the  opinion. 

Cla/rk  Z.  Jcrdon^  for  defendant,  appellant. 

H.  W.  Thome  («/.  M.  d  S.  Dudley,  attorneys)  for 
plaintiffs,  respondents. 

Leasnsd,  P.J. — The  action  was  commenced  by  service 
of  a  summons  and  complaint.  The  summons  stated  that  the 
trial  was  desired  in  Fulton  county.  The  complaint  named 
the  same  county  as  the  place  of  trial.    Within  due  time^ 
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after  service  of  an  answer,  the  plaintifh  amended  their  com- 
plainty  making  the  same  allegations  ad  in  the  original  com- 
plaint, though  in  different  langaage,  and  naming  the  county 
of  New  York  as  the  place  of  trial.  The  plaintifib  are  resi- 
dents of  New  York,  and  the  action  is  on  a  promissory  note. 
The  county  of  New  York  is  therefore  a  proper  county. 
The  defendant  moved  to  set  aside  the  amended  complaint. 
The  motion  was  denied  and  the  defendant  appeals. 

The  language  of  the  amended  complaint  is  fuller  than 
that  of  the  original ;  and  it  would  be  unjust  to  deprive 
plaintifib  of  the  right  to  state  the  cause  of  action  in  such 
language  as  he  prefers.  But  the  real  point  made  is  that  the 
plaintiff  could  not  by  such  an  amendment  practically  change 
the  place  of  trial.  It  is  decided  in  this  department  that 
the  plaintiff  may  do  this  (Rector  v.  Ridgewood  Ice  Co.,  38 
Sun,  293,  aff'd  101  iT.  Y.  656).  In  that  case  the  court 
held  that  such  a  change  did  not  prejudice  proceedings  already 
had.  And,  inasmuch  as  a  motion  of  defendant  to  change 
the  place  of  trial  to  another  county  was  pending  when  the 
amended  complaint  was  served,  such  service  did  not  defeat 
the  making  of  the  motion ;  but  the  right  to  serve  such 
amended  complaint  was  admitted.  (See  also  Moulton  v. 
Beecher,  1  Atb.  N.  C.  245 ;  Stryker  '».  N.  Y.  Exchange 
N^t'l  Bank,  28  Haw.  Pr.  20 ;  Toll  v.  Cromwell,  12  H(yw. 
Pr.  79.) 

The  same  view  is  recognized  in  Faherty  v.  Schuyler 
Steam  Towboat  Line  (43  Hun,  432) ;  but  the  court  held 
that  the  demand  of  defendant  for  a  change  of  place  of  trial, 
made  prior  to  the  amended  complaint,  was  not  prejudiced 
by  the  amended  complaint,  and  therefore  defendant  might 
follow  up  his  demand  by  the  usual  motion.  That  case, 
therefore,  accords  with  the  decision  of  the  special  term  in 
this  case. 

In  Wadsworth  v,  Georger  (18  Ahh.  N,  C.  199),  at  special 
term,  a  view  was  taked  apparently  different,  but  really  not 
entirely  inconsistent  with  the  decisions  above  cited,  because 
in  that  case  the  amended  complaint  was  served  after  notice 
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of  motion  to  change  the  place  of  trial  had  been  given  by 
defendant  Therefore  as  held  in  Bector  9.  Ridgewood  Ice 
Co.,  ainoe  the  amended  complaint  was  without  prejudice  to 
proceedings  already  had,  the  motion  should  not  be  defeated 
thereby. 

We  think,  therefore,  that  the  special  term  properly  held 
that  the  complaint  might  be  amended,  as  was  done. 

Order  affirmed  the  $10  costs  and  printing  expenses. 

Landon  and  Mathak,  JJ.,  concurred. 


HERRINGTON,  Respondent,  v,  WINN  as  Exboutrix, 
BTC.,  OF  Walter  A.  Winn,  Deceased,  Appellant. 

SUPBBICE    COUBT,    ThIBD    DEPARTMENT,    GENERAL    TeRM; 

Mat,  1891. 

§§  829,  834. 

BMenee-'^ffhat  tettimony  of  witness  is  to  transactions  with  decedent^ 

when  such  tsAimony  competent^— physicians  when  priMlsgod 

from  testifying. 

Where  upon  a  reference  of  a  claim  against  a  decedent's  estate  the 
plaintiff  testified  that  he  saw  a  memorandom  book  produced  by 
the  defendant,  in  the  decedent's  house ;  that  the  decedent  and 
his  son  were  present;  that  the  son  made  an  entry  m  the  book  by 
the  direction  of  the  decedent  and  then  compared  the  entry  with 
a  similiar  one  in  the  plaintiff's  book  in  the  decedent's  presence, 
— Hdd,  that  this  was  testimony  to  a  transaction  with  the  deoe« 
dent  and  was  incompetent  [i.  U 

Where  the  plaintiff  in  a  reference  of  a  claim  against  a  decedent's  es- 
tate called  the  defendant  as  a  witness  and  interrogated  her  as  to 
the  examination  of  certain  accounts  in  the  presence  of  the  de- 
cedent and  she  denied  that  it  took  place  \—Beldy  that  this  did 
not  make  the  plaintiff  competent  to  testify  to  the  transaction^ 
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nor,  if  he  had  so  already  testified,  make  competent  the  testimony 
that  he  had  giren  m. 

Where  upon  a  reference  of  a  claim  against  a  decedent's  estate  the 
plaintiff  called  and  examined  the  defendant  as  to  whether  a 
transaction  had  been  had  with  the  decedent  at  a  certain  time 
and  her  coansel  on  cross  examination  asked  her  as  to  the  condi- 
tion of  the  testator  at  the  time  of  the  alleged  transaction,— i/isZcf, 
that  her  testimony  related  to  the  same  transaction  as  the  one 
which  she  had  been  called  by  the  plaintiff  w  ;  that  the  testator's 
condition  on  the  day  of  the  alleged  transaction  was  material  on 
the  question  whether  a  transaction  took  place  and  she  was  en- 
titled to  giye  the  testimony;  [4]  that  haying  testified  involunta- 
rily she  was  at  liberty  without  thereby  prejudicing  her  own  posi- 
tion to  testify  to  all  the  facts  forming  a  part  of  the  transaction 
and  by  so  doing  she  did  not  make  the  plaintiff  competent  to 
testify  as  to  the  testator's  condition  [5]. 

To  render  the  testimony  of  a  physician  incompetent  on  the  ground 
that  it  is  to  professional  information  it  must  be  shown  among 
other  things  that  the  information  acquired  by  the  physician  was 
such  as  was  necessary  to  enable  him  to  act  in  his  professional 
capacity  [6]. 

A  physician  called  for  the  purpose  of  showing  that  the  decedent  was 
unconscious  on  a  certain  day  should  be  permitted  to  testify  as 
to  whether  the  information  which  he  obtained  was  necessary  to 
enable  him  to  prescribe  professionally,  and  as  to  whether  he 
obtained  any  information  on  that  day  that  was  so  necessary  and 
as  to  whether  the  decedent's  condition  was  such  that  any  person 
of  ordinary  intelligence  could  understand  it  as  well  as  a  phy- 
sician («]. 

People  V,  Schuyler  (106  N,  T,  298);  Edington  e.  Insurance  Co. 
(77  N.  T.  564)  followed  ifl. 

{Decided  May  21,  1891.) 

Appeal  by  the  defendant  from  a  judgment  entered  on 
the  report  of  a  referee  upon  a  reference  had  under  the 
statute  of  a  claim  against  the  defendant's  testator's  estate. 

This  was  a  reference  by  consent  of  parties  and  with  the 
approval  of  the  surrogate  of  Rensselaer  County,  of  a  claim 
against  the  estate  of  Walter  A.  Winn,  deceased,  amounting 
to  $2117.36  balance  alleged  to  be  due  for  cord  wood,  and 
one  horse  sold  and  delivered  to  the  decedent,  which  daim 
bad  been  rejected  by  the  defendant,  the  executrix  of  said 
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deoedent's  estate.  The  referee  reported  in  favor  of  the 
plaintiff,  and  from  the  judgment  thereupon  entered  the  de- 
fendant took  its  appeal. 

R.  A.  Parmenier  {J.  E.  Hoagj  attorney),  for  defend- 
ant, appellant. 

Frank  S.  Black  {J.  C.  Patton^  attorney),  for  plaintiff, 
respondent. 

Lbasned,  p.  J. — This  is  a  claim  against  the  estate  of 
Walter  A.  Winn,  referred  ander  the  statute.  The  referee 
reported  in  favor  of  the  plaintiff,  and  the  defendant  appeals. 

Two  questions  are  raised, — ^tbe  firat,  that  the  referee  ad- 
mitted evidence  inadmissible  under  section  829,  Code  Civil 
Proc. ;  the  second,  that  he  excluded  evidence  under  section 
834  which  was  admissible. 

The  plaintiff  was  called  on  his  own  behalf.  A  memo- 
randum book  of  the  defendant  was  produced  by  defendant. 
The  plaintiff  testified  that  he  saw  the  book  in  Winn's 
(ij  house,  and  that  Winn  and  Fred  Winn,  the  son,  was 
present;  that  he  saw  pages  16  and  17,  and  saw  the 
figures  put  on  those  pages;  that  Fred  Winn  put  them  on, 
and  that  his  father  was  present;  that  he  also  saw  a  "blank 
icaf '  paged  213  and  214 ;  that  he  himself  put  the  figures 
on  that  paper  in  presence  of  Winn  and  his  son  Fred  ;  that 
Fred  and  plaintiff  at  that  time  compared  the  figures  on 
pages  16  and  17  with  those  on  plaintiff's  book,  the  nurab(;r 
of  cords  of  wood,  and  how  much  they  came  to;  that  Fred 
Winn  read  tlic  figures  off  aloud  ;  that  Winn  directed  Fred 
to  put  thp  figures  down  in  the  book  in  plaintiflPs  presence, 
that  book  being  plaintiff's  book ;  that  on  comparing  the  two 
books — that  is,  plaintiff's  book  and  defendant's  book  and 
the  "blank  leaf — the  figures  corresponded.  The  two 
books  were  then  given  in  evidence  by  plaintiff.  The  ref- 
eree found  that  these  entries,  specifying  them,  were  made 
by  Fred  Winn  in  the  presence  and  by  the  direction  of  the 
testator,  and  were  read  aloud  by  his  said  son  in  his  presence. 
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The  case  shows  that  some  of  the  evidence  was  taken  enb- 
ject  to  objection,  and  especially  the  qnestion  whether  Winn 
directed  Fred  to  put  down  these  figures  in  plain tifiPs  pres- 
ence was  objected  to  as  a  transaction  between  deceased  and 
the  witness.  The  objection  was  overraled,  and  defendant 
excepted  (Chnrch  v.  Howard,  79  JV.  T.  415). 

The  plaintifi[  insists  that,  if  this  testimony  was  objection^ 
able  when  given,  the  objection  was  overruled  by  subsequent 

testimony  given  by  defendant.    We  see  nothing  to 
m     justify  this  position.    The  cases  cited  by  the  plaintifi 

do  not  sustain  it.  The  plaintiff  had  himself  called 
the  defendant  as  a  witness,  and  had  examined  her  as  to  the 
examining  of  accounts  above  referred  to.  She  denied  tliat 
it  had  taken  place.  This  did  not  make  the  plaintiff  compe- 
tent to  testify  to  the  transaction ;  and,  after  plaintiff  bad  so 
testified,  her  denial  of  such  a  transaction  could  not  make  his 
testimony  competent,  if  it  had  been  incompetent  before. 

We  are  obliged,  therefore,  to  inquire  whether  the  plain- 
tiff was  competent  to  testify  as  he  did.     This  was  a  personal 

transaction  between  plaintiff  and  the  testator.     The 
N     business  was  the  examining  and  adjusting  of  accounts. 

That  tlie  testator  acted  through  his  son  Fred  did  not 
make  the  affair  any  the  less  a  transaction  with  the  plaintiff. 
The  case  of  Gary  v.  White,  (59  N.  T.  336)  is  questioned  In 
re  Eysaman  (113  N.  T.  62,  at  73).  But  even  that  case 
does  not  sustain  the  ruling  here.  And  more  recent  cases 
condemn  it.  See,  in  addition  to  the  case  last  cited,  Holcomb 
V.  Holcomb,  (95  N,  Y.  316).  In  re  Dunliam  (121  JV.  T. 
575)  the  object  of  the  testimony  was  to  show  that  testator 
stated  or  acknowledged  the  amounts  as  correct ;  and  whether 
the  plaintiff  testified  to  this  in  direct  words,  or  testified  that 
the  testator  told  his  son  to  put  down  the  figures  after  Fred 
had  read  them  aloud,  the  same  result  is  obtained,  and  the 
statute  is  equally  violated. 

After  the  plaintiff  had  examined  Mrs.  Winn,  she  was 
cross-examined  by  her  own  counsel  as  to  the  condition 
of  the   testator   at  the  time  of   tha  alleged   transaction. 
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14    Tlieu  the  plaintifi  was  recalled,  aud  wa^  asked  oi> 
Ims  own  behalf  as  to  the  condition  of  tlie  testator. 
This  was  objected  to  under  section  829.    Now,  Mrs.  Winn^s 
testimony  related  to  the  same  transaction  as  to  which  she 
had  been  called  by  the  plaintiff.    The  testator's  condition 
on  the  day  of  the  alleged  transuctioii  was  material  on 
(B)    tlie   question   whether   the   transaction    took   place. 
She  was  entitled   to  give  the  testimony.     (Nay  v. 
Curley,  113  JV.  Y.  575).     The  question  then  arises,  Did  this 
permit   the  plaintiff   to  testify  as  to   testator's  condition? 
We  think  not.     Mrs.  Winn  had  not  testified  voluntarily. 
She  came  on  the  stand  as  plaintiff's  witness.     She  was  there- 
fore at  liberty,  without  thereby  prejudicing  her  own  position, 
to  testify  to  all  the  facts  forming  a  part  of  the  transaction. 
She  would   be  much  prejudiced  if  she  could  not  do  this 
without  making  the  plaintiff  competent,  where,  by  section 
829,  he  would  be  incompetent;  and  the  condition  of  Winn 
at  the  time  of  the  transaction  was  a  fact  forming  part  of  the 
transaction  itself. 

Another  question  arises  as  to  the  exclusion  of  testimony 
of  Dr.  Garland.  He  was  a  physician,  and  a  friend  of  testa- 
tor's. He  was  not  his  family  physician,  hut  he  did 
[9]  attend  him  the  22d  of  December.  He  was  called  as 
a  witness  for  defendant,  and  testified  as  to  the  un- 
consciousness  and  consciousness  of  testator.  The  plaintiff 
moved  to  strike  out  this  testimony.  The  referee  reserved 
his  decision.  Afterwards  the  defendant  recalled  the  doctor, 
and  asked  him  whether  the  information  he  obtained  on  the 
22d  of  December  was  necessary  in  order  to  enable  him  to 
prescribe  professionally ;  also  whether  he  obtained  any  in- 
formation that  day  which  was  necessary,  etc.  Defendant 
also  offered  to  show  by  the  doctor  that  the  testator's  condi- 
tion was  such  that  any  person  of  ordinary  intelligence 
could  understand  it  as  well  as  a  physician.  These  questions 
were  objected  to,  and  excluded  ;  and,  finally,  the  referee 
struck  out  the  doctor's  testimony.  It  is  not  necessary  to 
repeat  section  834.     People  v.  Schuyler  (106  N.  Y.  298, 
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at  304),  citee  approvingly  Edington  v.  Insurance  Co.  (77 
Jf.  T.  564),  and  holds  that  to  exclade  the  testimony  of  the 
physician  the  party  must  show,  among  other  things,  that 
the  information  acquired  by  the  physician  was  such  as  was 
necessary  to  enable  him  to  act  in  liis  professional  capacity .'"^ 
Under  these  decisions  we  do  not  see  why  these  questions 
were  not  proper.  Whether  it  would  finally  appear  that  the 
physician  could  or  could  not  testify  as  to  the  testator's  con- 
dition, is  another  matter.  But  he  should  have  been  allowed 
to  explain  as  to  the  nature  of  the  information.  The  dec^ 
ions  in  this  section  are  not  entirely  clear ;  and,  indeed,  it 
is  not  easy  to  draw  the  line  between  information  obtained 
by  a  physician's  professional  observation  and  such  as  would 
be  plain  to  every  intelligent  observer,  as  suggested  in  the 
Edington  case.  But  these  questions  excluded  might  have 
thrown  some  light  on  the  nature  of  the  information  obtained 
by  the  doctor,  and  might  perhaps  have  justified  its  retention^ 
The  judgment  should  be  reversed,  referee  discharged, 
new  trial  granted,  costs  to  abide  event. 


Lanbon,  J.,  concurred. 


*  See  to  this  effect  Matter  of  Halsey  (29  St.  Bep.  588;  8.C.,  N.  7. 
Supp.  441);  Matter  of  O'Neil  (26  8t,  Bep.  242;  s.c,  7  N,  T.  8upp. 
197);  Heath  «.  Broadway  and  7th  Ave.  R.  R.  Co.  (67  8uper  Ot. 
(J,  db  8,)  496,  8.  c.  29  8t.  Bep.  267;  8  if.  F.  Supp,  868);  People  v. 
Kemmler  (119  N.  T.  680);  Henry  v.  N.  Y.  Lake  Erie,  and  Western 
R.  R  Co.  (57  Hun,  76);  Matter  of  Freeman  (46  Id,  458);  8towell«. 
American  Co-op.  etc.  Assoc.  (28  6t,  Bep,  706;  s.  c,  5  K  T,  8upp, 
238);  Hoyt  v.  Hoyt  (112  N.  T.  498);  Burley  «.  Bamhard  (9  8t.  Bep. 
687). 
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BUNCE  V.  BUNCE. 

SUPBBMB  OOUBT,  F1B8T  DjEPABTICKNT,  SpBOIAL  TeBIC  ;  MaY, 

1891. 
§§  2838-2840. 

Ii^anl-'^nhmadioninhehatfof^  mof  be  hrought  hy  foreign  guardianr^ 
B&wfcaUon  of  wiU. 

The  general  guardian  of  an  infant  who  was  appointed  each  under 
the  laws  of  another  state  by  competent  judicial  authority,  and  to 
whom  ancillary  letters  of  guardianship  have  been  issued  in  this 
state,  may  maintain  or  defend  any  action  or  special  proceedings 
respecting  the  personal  estate  of  his  ward ;  and  it  is  not  neces- 
sary in  such  a  case  that  such  an  action  be  brought  by  the  child 
itself  through  a  guardian  ad  lUom  [i]. 

"The  fact  that  after  the  execution  of  a  will  the  testator  gave  birth  to 
an  illegitimate  child  will  not  work  a  complete  revocation  of  the 
will  or  defeat  its  probate  pj. 

Where  the  probate  of  a  will  was  opposed  on  the  ground  that  since  its 
execution  the  testator  has  given  birth  to  an  illegitimate  child  and 
the  surrogate  simply  decided  that  the  will  should  be  admitted 
to  probate, — Rdd,  that  nothing  whatever  was  decided  or  neces- 
sarily involved  in  the  proceedings  which  would  constitute  an 
estoppel  against  the  child  asserting  a  right  to  the  testator's 
estate  CQ. 

An  illegritimate  child  is  g^ven,  by  laws  of  1885,  chapter  547,  heritable 
rights  in  its  mother's  estate  precisely  as  if  it  was  a  legitimate 
child  [4]. 

The  provision  of  laws  of  1860,  chapter  22,  that  '*  whenever  a  testator 
should  have  a  child  after  the  making  of  a  last  will . . .  and  she  die 
leaving  such  child  .  .  .  unprovided  for  by  any  settlement,  nor  in 
any  way  mentioned  in  such  will,  every  such  child  shall  succeed  to 
the  same  portion  of  such  parent's  real  or  personal  estate  as  would 
have  descended  or  been  distributed  to  such  child  if  such  parent 
had  died  intestate,"  operates  in  favor  of  an  illegitimate  child  in 
respect  to  this  mother's  estate  in  default  of  legal  issue  («.  s.  0. 
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Accordiogly, — Seid,  where  a  woman  after  making  a  will  gave 
birth  to  an  illegitimate  child  and  died  leaving  no  other  issue,  that 
each  child  was  entitled  to  take  the  whole  of  the  property  left 
by  said  testator,  notwithstanding  such  will  p] ;  that  the  admit- 
tance of  the  will  to  probate  was  not  an  adjudication  as  to  the 
rights  of  the  child  to  the  estate  such  as  would  have  estopped  it 
from  bringing  an  action  to  recover  the  same  [2.»] ;  and  the  prop- 
erty being  all  personal,  it  was  not  necessary  that  the  probate  of 
the  will  be  revoked  to  enable  the  child  to  obtain  full  and  ap- 
propriate relief   M. 

It  MMiM  that  in  such  a  case  that  if  legitimate  issue  were  in  existence, 
the  rule  would  be  otherwise[6]. 

An  action  may  be  commenced  by  a  child  bom  after  the  making  of  a 
will  if  not  provided  for  or  mentioned  therein,  to  enforce  its  right 
to  its  portion  of  the  estate  against  legatees,  notwithstanding  the 
estate  has  not  yet  been  distributed  [8,9]. 

(Decided  May,  1891.) 

Action  tried  before  the  court  without  a  jury  to  recover 
the  share  of  the  plaintifTs  ward  in  the  estates  of  the  defend- 
ant's testators. 

The  facts  are  stated  in  the  opinion. 

W.  F.  Bouston,  for  plaintiff. 

F  C.  Heedj  for  defendant. 

Fattebsok,  J. — This  action  is  brought  by  the  guardian 
of  the  person  and  property  of  an  illegitimate  child.  The 
plaintiff  was  appointed  tntor  of  that  child  nnder  the  laws 
of  the  state  of  Louisiana,  by  competent  judicial  authority ; 
and  ancillary  letters  of  guardianship  were  issued  to  him  by 
the  surrogate  of  the  county  of  New  York. 

The  fii-st  question  arising  is  as  to  the  legal  capacity  of 
the  plaintiff  to  sue  in  his  relation  of  guardian,  and  the  point 
is  made  that  the  action  can  only  be  maintained  by 
M     the  child  itself  through  a  guardian  ad  lUem.    The 
usual  way  of  seeking  to  enforce  the  rights  of  an  in- 
fant by  action  is,  of  course,  through  the  intervention  of  a  re- 
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sponsible  person  as  guardian  ad  litem  ;  bnt  there  is  a  special 
provision  of  law,  viz.,  section  2840  of  the  Code  of  Civil 
Prooedore,  which  authorizes  a  guardian  appointed  in  a  for- 
eign state,  and  who  receives  ancillary  letters  in  this  state,  to 
maintain  or  defend  any  action  or  special  proceeding  respect- 
ing the  personal  estate  of  his  ward.  That  is  the  situation 
of  the  plaintiff  here,  and  as  a  general  guardian  he  may  sue 
in  liis  own  name  (Thomas  v.  Bermett,  56  Barb,  197).* 

What  rights,  then,  belong  to  this  illegitimate  child  ? 
The  mother  of  the  child,  some  time  before  its  birth,  made 
a  will.  Afterwards  she  went  to  Kew  Orleans,  and  the 
plaintiff's  ward  was  born.  The  mother  died  two  days  after 
the  birth-  of  the  child.  The  will  was  presented  to  the 
surrogate  of  the  county  of  New  York,  and  by  him  admitted 
to  probate ;  and  it  appears  that-  on  the  probate  proceeding 
the  infant  was  represented  by  a  special  guardian.  It  does  not 
appear  that  the  particular  point  now  presented  was  decided 
on  that  proceeding.    On  the  contrary,  it  is  plain  from  the 

opinion  of  the  learned  surrogate  (6  JDem.  278)  that 
[3]     he  held  that  even  the  circumstances  set  up  by  the 

special  guardian  could  not  defeat  probate,  for  they 
did  not  work  a  complete  revocation  of  the  will.  None  of 
its  provisions  might  be  operative,  except  those  relating  to 
the  appointment  of  an  executor,  and  therefore  the  rights  of 
the  child  were  not  necessarily  involved  in  that  particular 
proceeding,  and  no  binding  adjudication  was  made  respect- 
ing them.  What  is  ordinarily  before  a  surrogate  on  probate 
proceedings  relates  to  thefactwn  of  the  will  alone,  although 
by  section  11  of  the  act  of  1870,  the  surrogate  of  the  county 
of  New  York  is  given  additional  judicial  power  in  such  pro- 

*  As  to  powers  of  foreign  guardian  to  whom  ancillary  letters  have 
not  been  issued,  see  West «.  Gunther  (8  Dem,  886). 

As  to  right  of  general  guardian  oppointed  here  to  sue  in  his  own 
name  to  recover  upon  a  cause  of  action  existing  in  his  ward's  favor, 
see  Harnett  d.  Morris  (10  N,  T,  Civ,  Pro,  228) ;  Mayo  v,  Austin  (2 
(7%  Ot.  118) ;  Coakley  «.  Mahar  (86  Hun,  157) ;  Perkins  v.  Btimmel 
(42fltt»,  530;  aiTd  17  K  T,  Civ,  Pro.  75);  Carr  v.  Huff  (57  Htm,  18). 
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ceedings ;  bat  I  am  satisfied  that  there  was  nothing  wliat- 
«ver  decided  or  necessarily  involved  in  the  proceeding  re> 
ferred  to  which  constitutes  an  estoppel  against  this  plaintiff. 

We  are  thus  brought  to  the  consideration  of  the  impor- 
tant snbject  discussed  in  the  case,  and  find  that  it  is  asked 
that  the  will  be  declared  to  be  inoperative,  ineffectual,  null, 
and  void,  and  that  it  be  revoked ;  and  further,  that  it  be  judi- 
cially declared  that  the  plaintiff's  ward  is  entitled  to 
m  all  the  property  left  by  her  deceased  mother.  It  is 
not  necessary  that  probate  be  revoked  to  enable  the 
plaintiff  to  obtain  full  and  appropriate  relief.  All  the  prop- 
erty is  personal  property  (as  was  stated  and  admitted  on  the 
trial),  and  is  in  possession  of  the  executor. 

The  plaintiff's  claim  is  made  under  the  act  of  1865,  c. 
547,  which  provides  as  follows:  "Illegitimate  children,  in 
default  of  lawful  issue,  may  inherit  real  and  personal  prop- 
erty from  their  mother  as  if  legitimate ;"  and  then  follows 
a  provision  which  has  no  application  here. 

By  virtue  of  this  statute  it  seems  to  be  quite  clear  that 
the  ward  of  the  plaintiff  would  be  entitled  to  succeed  to  the 
estate  of  her  mother  if  the  mother  had  died  intestate,  and 
the  question,  therefore,  is  whether  the  child  is  entitled  to 
the  personal  property  in  view  of  the  fact  that  a  will  was 
made  by  the  mother  before  the  birth  of  the  child,  and  has 
been  duly  admitted  to  probate.  It  is  provided  by  chapter 
22  of  the  laws  of  1869  that  "  whenever  a  testator  shall  have 
a  child  born  after  the  making  of  a  last  will,  either  in  the 
lifetime  or  after  the  death  of  such  testator,  and  shall  die 
leaving  such  child  so  after-born  unprovided  for  by  any 
settlement,  nor  in  any  way  mentioned  in  such  will,  every 
such  child  shall  succeed  to  the  same  portion  of  such  parent's 
real  and  personal  estate  as  would  have  descended  or  been 
distributed  to  such  child  if  such  parent  had  died  intestate, 
and  shall  be  entitled  to  recover  the  same  portion  from  the 
devisees  and  legatees  in  proportion  to  and  out  of  the  parts 
devised  and  bequeathed  to  them  by  such  will."  Does  this 
act  of  1869  apply  to  illegitimate  children,  so  far  as  the 
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mother's  esUte  is  concerned  ?    I  can  see  no  reason  why  it 
sbonld  not,  when  nothing  is  involved  except  the  mother'^ 

property.    The  act  of  1855  gives  heritable  rights  in 
[41      the  mother's  estate  to  the  illegitimate  child  precisely 

as  if  it  were  legitimate.  The  act  of  1869  gives  to  a 
child  born  after  the  making  of  a  will  the  i-ight  to  participate 
in  its  parent's  estate.  The  language  of  the  act  is  broad 
euongh  to  cover  the  case  of  the  plaintiff's  ward,  and  if  by 
the  act  of  1855  the  right  to  inherit  is  given  to  the  ill^iti- 
mate  child  (there  being  no  legitimate  issne),  there  seems  to 
be  no  ground  upon  which  a  discrimination  should  be  made 
to  defeat  the  concession  the  law  has  granted  in  favor  of  such 
a  child. 

As  has  been  well  said,  quoad  the  mother's  estate,  and 
under  the  specified  conditions,  the  child  has,  in  effect,  as  to 

taking  the  property  of  the  mother  only,  been  put  in 
[q      the  same  position  as  if  it  were  legitimate.     These 

statutes  of  1855  and  1869  must  be  read  together,  and 
it  cannot  be  presumed  that  in  the  legislation  of  1869  it  waa 
intended  to  ignore  the  statute  of  1855,  the  manifest  purpose 
of  which  was  to  recognize  a  simple  rule  of  justice, — that 
the  child  of  the  mother  should  inherit  the  mother's  property,, 
and  not,  in  its  innocence,  bear  all  the  heavy  punishment 
which  was  visited  by  the  sins  of  the  parent  upon  the  child, 
before  that  humane  and  beneficent  statute  was  passed. 

Of  course,  if  legitimate  issue  were  in  existence,  the  rule 
would  be  otherwise,  for  the  policy  of  the  law  of  this  state,  as 

well  as  the  rights  of  legitimate  children,  would  be 
(«]      invaded,  although  in  many  other  jurisdictions  the 

illegitimate  children  of  a  woman  share  equally  with 
her  legitimate  children  in  her  estate  (2  Amer.  <&  Eng. 
Enc.  Law,  tit.  "  Bastardy,"  p.  142). 

But  no  such  question  anses  here,  and  it  seems  to  me 

that  the  manifest  effect  of  all  this  legislation  is  to 
m     allow  the  illegitimate  child  of  the  mother,  born  after 

the  making  of  the  will,  to  come  in  and  claim  it6 
share  of  that  mother's  independent  estate. 
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There  is  but  one  child  Iiere,  and  she  will,  of  course,  take 
the  whole  property  if  a  recovery  may  be  had  at  all. 

The  statute  authorizes  a  suit  to  be  brought  to  recover 
the  property  from  devisees  or  legatees  under  the  will,  and 
it  is  claimed  that  this  action  is  premature,  as  the  property 
or  fund  has  not  yet  been  distributed.  The  words  of  the 
statute  are  '^  that  a  child  born  after  the  making  of  the  will 
may  recover  the  proportion  of  the  estate  to  which  it  would 
be  entitled  from  the  devisees  and  legatees  in  proportion  to 
and  out  of  the  part  devised  and  bequeathed  to  them  by  such 
will." 

I  do  not  construe  this  as  meaning  necessarily  that  a  suit 
of  this  character  cannot  be  brought  until  after  the  estate  is 
distributed,  and  that  no  right  of  action  accrues  until  such 
distribution  has  been  made.  If  the  right  of  action 
[8)  exists,  it  may  be  enforced  against  the  legatees  before 
the  fund  is  paid  into  their  hands  by  tiie  executors. 
The  legatees  are  parties  to  the  suit,  and  their  rights  have 
been  presented,  and  it  cannot  be  a  material  circumstance,  so 
long  as  they  are  parties  and  their  interests  have  been  sub- 
mitted to  the  court,  that  the  money  is  not  paid  over  to  them 
actually  before  the  suit  is  brought. 

I  may  say  at  this  point,  and  in  view  of  the  pleadings, 
that,  so  far  as  any  claim  to  the  particular  personal  property 
not  in  the  hands  of  the  executor  is  concerned,  there  is  noth- 
ing whatever  in  the  proofs  which  would  authorize  a  decree 
against  any  of  the  defendants. 

The  statute,  I  think,  clearly  gives  the  right  to  maintain 
the  action ;  the  illegitimate  child  is  entitled  to  the  inheri- 
tance ;  the  property  is  in  the  possession  of  the  executor ; 
the  will  was  admitted  to  probate  so  far  as  the  appointment 
of  the  executor  is  concerned,  and  the  surrogate  (as 
[9]  he  very  properly  decided)  could  not  reject  it,  and 
upon  probate  proceedings  he  did  not  pronounce  upon 
the  right  of  the  plaintiff's  ward  to  inherit.  He  did  nothing 
to  oust  the  jurisdiction  of  this  court ;  and,  all  parties  being 
before  the  court,  it  is  competent  to  establish  by  decree  in  thia 
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8ait  the  right  of  the  plaintifPs  ward  to  the  money  in  the 
hands  of  the  executor,  after  the  payment  of  debts,  etc.,  and 
to  direct  that  it  be  paid  over  to  the  plaintiff ;  and  it  is  not 
necessary  that  the  infant  be  relegated  to  the  surrogate's 
court.  A  compliance  with  the  decree  of  this  court  will  l)e 
sufficient,  on  an  accounting  before  the  surrogate,  to  dis- 
charge the  executor  from  all  liability  for  the  fnnd,  and  by 
the  expi*ess  terms  of  the  statute  the  right  asserted  is  one 
that  may  be  enforced  by  action,  which  necessarily  implies 
another  forum  than  the  sarrogate's  court. 

The  plaintiff  is  entitled  to  a  decree.  Taxable  costs  of 
all  parties  to  be  paid  out  of  the  assets  or  moneys  in  the 
hands  of  the  executor. 


NATIONAL    BROADWAY    BANK,    Respondent,  v. 
BARKER:  MATTSON  RUBBER  CO.,  Apbllant. 

Supreme  Court,   First    Department,   General    Term; 
May,  1891. 

§§  682,  885. 

AWuikmiaA — Whal  yroof  of  9vb%equeni  lien  inmjffieurU  to  $tutain  motion 

to  vacate, 

A  junior  attaching  creditor  cannot  succeed  in  a  motion  to  vacate  a 
prior  attachment  unless  it  is  established  that  he  has  acquired  a 
lien  upon  or  interest  in  the  debtor^s  property  after  its  seizure 
under  the  plaintiff's  prior  attachment. 

The  levy  of  a  junior  attachment  upon  property  of  a  defendant  is  not 
sufficiently  proven  upon  a  motion  to  vacate  a  prior  attachment 
levied  on  the  same  property  where  the  only  evidence  is  an  affi- 
davit of  the  attorney  for  the  junior  attaching  creditor  that  he  is 
informed  by  a  deputy-sheriff  named,  and  believes  that  the  at- 
tachment has  been  so  issued  and  levied,  for  the  reason  that  it  is 
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nifirely  the  unsworn  and  unauthentic  assertion  of  a  deputy  with- 
out anything  to  corrobate  or  maintain  it. 

In  such  a  case  the  fact  that  the  deputy  has  been  asked  for  a  certifi- 
cate or  affidavit  and  has  refused  to  make  one  is  no  excuse  for 
the  failure  to  obtain  an  affidavit  of  the  deputy,  inasmuch  as  the 
Code  of  Civil  Procedure,  section  885,  provides  a  simple  manner 
in  which  such  an  affidavit  could  readily  be  procured. 

(Dendad  May  15,  1891.) 

Appeal  by  the  Mattsoii  Rubber  Go.  from  an  order  of 
tlie  New  York  county,  6p>ecial  term,  denying  a  motion 
made  by  a  junior  attaching  creditor  to  set  aside  a  prior  at- 
tacliment  issned  in  this  case  and  leried  upon  property  of  the 
defendant. 

The  facts  are  stated  in  the  opinion. 

P.  Q,  Eckerson^  for  Mattson  Rubber  Co.,  appellant 

WHliam  F.  MacRae  {Kelly  (k  McbcRae^  attorneys),  for 
plaintiff,  respondent. 

Daniels,  J. — The  motion  to  vacate  the  plaintiff's  attach- 
ment was  made  on  behalf  of  the  Mattson  Rnbber  Company, 
in  whose  favor  a  later  attachment  had  been  issned  against 
the  property  of  the  same* defendant. 

To  entitle  the  Mattsoii  Rubber  Company  to  succeed  in 
its  motion,  it  was  a  fundamental  fact,  to  be  established  in  its 
favor,  that  it  had  acquired  a  lien  upon,  or  interest  in,  the 
debtor's  property  after  its  seizure  under  the  plaintiff's  attach- 
ment, previously  issued  in  this  action  {Cods  Civ.  Pw.  §682). 
To  prove  that  this  lien  had  been  acquired,  the  attorney  for 
the  rubber  company  stated  in  his  affidavit  ^'that  depon- 
ent is  informed  and  verily  believes  that  the  same  is  true, 
by  James  Young,  a  deputy-sheriff  of  the  city  and  county  of 
New  York ;  that  both  of  said  attachments  were  issued  to  the 
sheriff  of  the  city  and  county  of  New  York  ;  that  the  same 
came  into  his  hands  as  such  deputy-sheriff  for  the  purpose 
of  executing  the  same  ;  that  on  the  said  27th  day  of  October^ 
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1890,  he  attached  the  property  of  the  defendant,  Stephen 
T.  Barker,  consisting  of  water-proof  goods  and  fabrics,  sew- 
ing-machines,  etc.,  under  the  said  attachment  issned  in  favor 
of  the  above  plaintiff  at  the  defendant's  places  of  bnsiness,^ 
No.  27  Maiden  Lane  and  No.  8  College  Place,  New  York 
City ;  and  that  subsequent  thereto,  and  on  the  27th  day  of 
October,  1890,  he  attached  the  same  property  under  the 
said  attachment  issued  by  the  said  Mattson  Rubber  Company 
against  the  property  of  Stephen  T.  Barker,  and  that  he  now 
holds  said  property  under  and  by  virtue  of  both  of  said  at* 
tachments;  that  deponent  has  requested  said  deputy- 
sheriff,  James  Young,  and  the  sheriff  of  the  city  and  county 
of  New  York,  to  make  an  aflBdavit  or  certificate  of  these 
facts,  but  that  they  decline  to  do  so,  stating  as  the  reason 
that  it  might  be  showing  a  preference  in  favor  of  one  party 
against  another ;"  and  no  other  proof  was  produced  to  estab- 
lish that  fact. 

This  statement  of  the  attorney  was  insufficient  evidence 
of  its  existence,  for  it  was  wholly  a  matter  of  information. 
It  was,  in  fact,  the  unsworn  and  unauthenticated  assertion 
of  the  deputy,  without  anything  to  corroborate  or  maintain 
it ;  and  mere  information  has  been  so  often  held  to  be  no 
proof  of  the  fact  related  in  it  that  authority  is  not  now  re- 
quired to  support  that  conclusion.'*^ 

An  attempt  has  been  made  to  excuse  the  want  of  evi- 
dence by  the  statement  that  the  deputy  declined  to  make  an 
affidavit  proving  the  fact  that  he  had  seized  the  same  prop- 
erty under  the  attachment  of  the  rubber  company.  But 
that  forms  no  legal  excuse  for  failing  to  obtain  the  affidavit 
of  the  deputy,  for  the  law  has  provided  a  means  by  which 
it  could  have  been  regularly  procured  {Code  Civ,  Pro.  § 

*  Davis  «.  Brooks  (14  WeeH/y  Di,  454,  aff'g  4  MtmiUy  Law  Bui 
49,  and  itself  aff'd  without  opinion,  90  N.  7.  653)  is  to  the  same 
effect.  See  also  as  directly  bearing  on  this  point,  Tim  v.  Smith  (8- 
K  F.  Cw,  Pro.  416.  aflTg  8  Id,  347)  ;  Williams  v.  Waddell  (6  Id.  191), 
and  Ruppert  v.  Haug  (1  Id.  411)  ;  also  Hodgman  v.  Barker  (potty 
p.  841). 
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885).  The  provieioa  is  very  eimple,  and  can  be  so  readily 
complied  with  that  the  failure  to  obtain  the  affidavit  in  that 
manner  presents  no  sound  reason  for  accepting  and  acting 
on  information  not  obtained  from  the  party  to  be  affected 
by  it,  or  from  some  person  identified  in  interest  with  him. 
The  essential  fact  entitling  the  rubber  company  to  move  to 
vacate  the  plaiutifiPs  attachment  was  unproved,  and  its 
motion  was  rightly  denied. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  the  disbursements  on  the  appeal. 

Yak  Bbukt,  P.J.,  and  Lawbenob,  J.,  concurred. 


HODGMAN,  Appellant,  v.  BARKER :    NATIONAL 
BROADWAY  BANK,  Rbspondent. 

SuPBEMB   OouBT,  FiBST   Depabtment,  Genbbal   Tebm  ; 
May,  1891. 

§§  649,  682. 

Attachment — what  proof  qf  junior  levy  ineuffieient  on  motion  to  vaeate 
— levy  on  realty. 

An  affidavit  upon  which  an  attachment  is  obtained,  made  by  the 
cashier  of  the  plaintiff,  a  national  bank,  which  simply  alleges 
that  the  plaintiff  is  a  domestic  corporation  and  has  a  just  cause 
of  action  against  the  defendant  for  injury  to  personal  property 
by  reason  of  the  fraud  of  the  defendant  in  procuring  moneys  on 
its  forged  promissory  notes,  avers  non-payment  by  the  defend- 
ant of  the  notes  so  fraudulently  forged,  made  and  charged  by  the 
defendant,  and  transferred  by  him  for  value  to  the  plaintiff,  and 
that  a  part  of  the  money  so  deposited  amounted  to  $21,800;  in 
which  sum  the  defendant  is  justly  indebted  to  plaintiff  over  and 
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abore  all  connterclaima  owing  by  the  plaintiffs,  does  not  suffi- 
ciently show  the  existence  of  a  cause  of  action,  the  allegations 
being  simply  of  conclusions  of  law  [i]. 

Where  in  such  a  case  it  did  not  appear  that  the  affiant  had  any  per- 
sonal knowledge  as  to  whether  the  notes  in  question  were  forged 
or  not,  and  there  was  not  any  evidence  to  support  the  assertion^ 
— Eddy  that  the  evidence  was  wholly  insufficient  in  this  respect 
to  support  the  attachment  [>]. 

National  Broadway  Bank  v.  Barker  (anU^  page  338),  followed  [S]. 

A  party  seeking  as  a  subsequent  leinor  to  vacate  a  prior  attachment 
cannot  succeed  in  his  motion  if  his  papers  are  as  defective  in 
establishing  the  lien  as  are  the  papers  of  the  party  against  whom 
he  moves  [s]. 

A  motion  by  a  junior  attaching  creditor  to  vacate  a  prior  attachment 
should  be  denied  where  it  is  not  shown  that  the  junior  attach* 
ment  has  ever  been  levied  upon  the  property  of  the  defendant, 
and  the  levy  of  such  attachment  upon  the  property  of  the  de- 
fendant is  only  shown  by  an  affidavit  that  the  deputy-sheriff 
having  charge  of  the  attachment  has  stated  that  it  was  so  levied, 
where  no  sufficient  excuse  is  given  for  not  furnishing  the  affida^ 
vit  of  the  deputy-sheriff  i<  ^]. 

An  allegation  in  an  affidavit  in  support  of  a  motion  made  by  a  junior 
attaching  creditor  to  vacate  a  prior  attachment,  that  the  depon- 
ent has  examined  the  records  at  the  county  clerk^s  office,  and 
that  on  October  25th  notice  of  the  first  attachment  was  filed  and 
on  October  27th  notice  of  the  junior  attachment  was  filed,  and 
that  the  real  property  levied  upon  is  the  same  in  both  notices, 
is  a  mere  statement  of  a  conclusion,  and  insufficient  to  show  that 
the  attachments  have  been  made  and  levied  upon  the  real 
estate  i^T),    (Lawrencb,  J.,  dissenting)  [8]. 

(Decided  May  16,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New  York 
county,  special  term,  vacating  an  attachment  issue  in  this 
action. 

The  facts  are  stated  in  the  opinion. 

Eugene  K.  Sackettj  for  plaintiff,  appellant. 

William  F.  MacRae  {Kelly  <&  MacRae^  attorneys),  for 
National  Broadway  Bank,  i^espondents. 
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Van  Bbunt,  P.J. — I  cannot  concur  in  the  conclusion 
arrived  at  by  Mr.  Justice  Lawrence,  that  the  order  appealed 
from  should  be  affirmed.  It  is  undoubtedly  true  that  the 
papers  npon  which  the  plaintiff  obtained  his  warrant  of 
attachment  disclose  no  cause  of  action,  as  stated  in  the 
opinion  of  Mr.  Justice  Lawbenob,  but  it  would  appear  that 
the  papers  upon  wliich  the  moving  party,  the  National 
Broadway  Bank,  obtained  its  attachment  were  equally 
defective. 

It  appears  from  the  warrant  that  it  was  obtained  upon 
an  affidavit  made  by  the  cashier  of  the  National  Broadway 
Bank,  in  which  the  allegation  simply  is  that  the  plaintiff  is 
a  domestic  corporation,  and  has  a  just  cause  of  action  against 
the  defendant  for  injury  to  personal  property  by  reason  of 
the  fraud  of  defendant  in  procuring  moneys  on  six  forged 
and  fraudulent  promissory  notes  issued  in  form  to  the  de- 
fendant, but  fraudulently  forged,  made,  and  used  by  the 
defendant,  and  transferred  by  him  for  value  to  the  plaintiff, 
whereby  the  plaintiff  parted  with  moneys,  and  was  defrauded 
in  the  sum  of  $21,300,  in  which  sum  the  defendant 
[1]  is  justly  indebted  to  the  plaintiff  over  and  above  all 
counter-claims  known  to  the  plaintiff.  These  are 
allegations  of  simple  conclusions  of  law,  and  not  allegations 
of  fact  showing  that  a  cause  of  action  existed. 

It  further  does  not  appear  that  the  affiant  could  have 
had  any  personal  knowledge  as  to  whether  the  notes  in 
question  were  forged  or  not,  and,  without  any  evi. 
[3]  dence  to  support  the  assertion,  the  conclusion  that  the 
notes  were  forged  is  sworn  to.  This  is  wholly  insuf- 
ficient to  support  the  attachment,  as  has  been  held  in  the 
case  of  National  Broadway  Bank  against  the  same  defendant, 
decided  herewith  {ante^  p.  338).  It  is  true  that  in  the  case 
cited  there  was  an  attempt  to  establish  the  fact  that  the 
complaint  was  before  the  court  on  the  granting  of  this  at- 
tachment.; but  there  is  nothing  in  the  papers  presented  upon 
this  appeal  to  show  that  such  complaint  was  before  the 
court,  even  though,  with  snch  complaint  before  the  court, 
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the  defects  iu  the  affidavit  in   qaestion  would  have  been 
remedied. 

Now,  it  cannot  be  that  where  a  party  seeks  as  a  subse. 

qaent  lienor  to  vacate  a  prior  attachment,  and  his 

C]      papers  are  as  defective  in  establishing  the  lien  as  are 

the  papers  of  the  party  against  whom  he  moves,  he 

can  succeed  in  his  motion.* 

There  is  another  objection  to  the  maintenance  of  the 
motion,  and  that  is  that,  even  if  the  attachment  of  the  bank 
was  properly  issned,  there  is  nothing  to  show  that  it 
[41      had  ever  been  levied  upon  the  property  of  the  de- 
fendant therein.     It  is  true  that  it  is  said  that  the 
deputy-sheriff  having  charge  of  the  warrant  of  attachment 
has  stated  certain  things  in  respect  to  the  levying  of  the 
attachment ;  but  in  the  case  cited  above  the  same  language 
was  considered,  and  a  mere  allegation  upon  information  and 
belief,  where  no  sufficient  excuse  is  given  for  not  furnishing 
the  affidavit  of  the  party  from  whom  the  information  is  re- 
ceived, was  held  to  be  insufficientf 

In  respect  to  the  real  estate  it  is  alleged  that  deponent 
has  examined  the  records  of  the  county  clerk's  office,  and 
has  found  that  on  the  25th  of  October,  1890,  the 
[9]      notice  of  attachment  in  this  action  was  filed,  and  on 
the  27th  of  October,  1890,  the  notice  of  attachment 
was  filed  in  the  action  of  the  National  Broadway  Bank,  and 
that  the  real  property  levied  upon  is  the  same  in  both  said 
notices  of  attachment.     This  is  a  mere  statement  of  a  con- 
clusion.    What  this  notice  was  we  do  not  know.    We  are 
not  informed,  and  whether  it  was  such  a  notice  as  complied 


*  See  Delmore  «.  Owen  (44  Hurif  296),  where  it  was  held  that  a 
junior  attachment  creditor  could -not  succeed  in  a  motion  to  vacate 
a  prior  attachment,  because  the  papers  upon  which  his  attachment 
was  issued  were  defective  in  not  showing  that  he  was  entitled  *'  to 
recover  a  sum  stated  therein,  over  and  above  all  counterclaims 
known  to  him." 

t  See  National  Broadway  Bank  v.  Barker  (ante  p.  888,  and  foot- 
note at  p.  840). 
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with  the  provisions  of  the  Code,  so  as  to  make  the  attach- 
ment a  lien  upon  the  real  estate,  is  nowhere  set  forth. 

We  think  npon  such  loosely  drawn  papers  as  these  no 
status  for  the  vacating  of  a  prior  lien  is  established,  and 
that  the  order  appealed  from  slionld  be  i*eversed,  with  $10 
€osts  and  disbnrsements,  and  the  motion  denied. 

Daniels,  J.  {concurring). — The  affidavit  of  Mr.  Kelly, 
stating  what  he  was  informed  by  the  deputy-sherifE  had 
been  done  in  the  way  of  attaching  the  property  of  the  de- 
fendant in  the  two  stores,  snpplied  no  legal  evi- 
(<]     dence  that  such  was  the  fact.    Information  of  that 
description  is  not  proof.      Neither   does  the  state- 
ment of  the  same  person  that  a  notice  of  the  attachment 
had  been  filed   in  the   action  in  the  clerk's  office  prove 
that  any  real  estate  had  been  attached  nnder  either 
[71      attachment.      To  make  service   of  an  attachment 
on  real  estate  the  law  reqnires  that  there  shall  be 
filed  with  the  clerk   a  notice  of   the  attachment,  stating 
the  names  of  the  parties  to  the  action,  the  amount  of  the 
plaintifiPs  claim  as  stated  in  the  warrant,  and  a  description 
of  the  particular  property  levied  upon,  which  must  be  sub- 
scribed by  the  plaintiff's  attorney,  adding  his  office  address, 
and  be  recorded  and  indexed  by  the  clerk  in  the  same  book, 
in  like  manner,  as  a  notice  of  the  pendency  of  an  action 
{Code  Oiv.  Pro.  §  639,  subd.  1).    And  the  affidavit  wholly 
fails  to  prove  a  compliance  with  this  provision. 

This  motion  depended  upon  a  matter  of  strict  right  be- 
tween the  moving  and  the  preceding  attaching  creditor. 
In  the  absence  of  that  right,  established  by  proof,  the  earlier 
attachment  cannot  be  avoided.  It  was  not  so  maintained, 
for  the  affidavit  failed  to  prove  that  the  attachment  of  the 
bank  had  been  levied  upon  either  personal  or  real  property. 
There  was  no  legal  foundation  for  the  motion,  and  I 
agree  that  the  order  should  be  reversed,  and  the  motion 
denied. 
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Lawbknos,  J.  (disaenting). — ^In  this  case  the  plaintiff 
obtained  an  attachment  against  the  defendant's  property  on 
the  24th  day  of  October,  1890,  upon  an  aflSdavit  in  which 
lie  states :  (1)  That  he  is  entitled  to  recover  from  the  de- 
fendant the  sum  of  $12,500,  over  and  above  all  connter- 
claims  known  to  the  plaintiff,  and  upon  one  of  tlie  caases  of 
action  mentioned  in  section  635  of  the  Code  of  Civil  Pro- 
cedure, and  particalarly  set  forth  in  subdivision  2  of  this 
affidavit;  (2)  tliat  on  or  about  the  20th  of  September,  1890, 
Peter  W.  Gallandet  and  others  were  engaged  in  business  as 
note  brokers  in  the  city  of  New  York  under  the  firm  name 
of  P.  W.  Gallandet  &  Co.,  and  at  the  same  date,  and  ever 
since,  one  John  M.  Cornell  was  engaged  in  business  at  said 
city  as  iron  manufacturer,  under  the  name  of  J.  B.  &  J.  M. 
Cornell ;  that  at  the  date  last  mentioned  said  defendant, 
Stephen  T.  Barker,  delivered  to  said  P.  W.  Gallandet  & 
Co.  three  certain  promissory  notes,  all  bearing  date  Septem- 
ber  20,  1890,  and  purporting  to  be  made  by  said  J.  B.  &  J. 
M.  Cornell,  payable  to  the  order  of  Barker  &  Co.  in  manner 
following,  viz. :  One  note  for  $4,600,  due  in  fonr  months; 
one  for  $4,000,  due  in  five  months ;  and  one  for  $3,500,  due 
in  six  months, — said  periods  being  reckoned  from  the  date 
of  said  notes ;  that  all  of  said  notes  were  indorsed  by  Barker 
&  Co.,  which  was  the  name  under  which  said  Stephen  T. 
Barker  was  transacting  business,  and  said  name  of  Barker* 
&  Co.  did  not  represent  any  other  partner  or  person  than 
said  Stephen  T.  Barker,  to  the  best  of  this  deponent's 
knowledge,  information,  and  belief.  Deponent  further 
says  that  upon  the  delivery  of  said  notes  as  aforesaid  said 
Stephen  T.  Barker  guaranteed  to  said  P.  "W.  Gallandet  & 
Co.  that  the  signatures  of  the  makers  appearing  thereon  re* 
spectively  were  the  genuine  signatures  of  said  J.  B.  &  J.  If. 
Cornell ;  and  the  said  Stephen  T.  Barker  then  and  there 
requested  said  P.  W.  Gallandet  &  Co.,  as  such  brokers,  to 
sell  and  dispose  of  said  notes  for  him,  and  to  deliver  to  him 
the  proceeds  thereof ;  and  thereupon  said  P.  W.  Gallandet 
&  Co.  did  sell  and  transfer  all  of  said  three  notes  to  hona 
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fide  pnrchaserB  for  valnable  considerations,  and  did  guaran- 
tee to  said  pnrchasers  that  the  signatures  of  the  maker  ap* 
pearing  thereon  respectively  were  genuine  signatures  of 
said  J,  B.  &  J.  M.  Cornell,  and  did  pay  over  the  proceeds 
of  said  sales  to  said  Stephen  T.  Barker ;  that  thereafter,  and 
before  this  action,  said  Gallaudet  &  Co.  discovered,  and  the 
fact  is,  that  said  signatures  appearing  upon  said  notes  to  be 
the  signatures  of  J.  B.  &  J.  M.  Cornell  were  not  the  signa- 
tures of  the  said  J.  B.  &  J.  M.  Cornell,  and  that  said  note& 
never  were  made  or  signed  by  the  said  J.  B.  &  J.  M.  Cor- 
nell, or  by  the  authority  of  the  said  J.  B.  &  J.  M.  Cornell ;. 
that  said  Stephen  T.  Barker  is  insolvent,  and  has  absconded, 
and  his  present  whereabouts  are  unknown  to  plaintiff ;  that 
said  P.  W.  Gallaudet  &  Co.  have  assigned  to  this  plaintiff 
all  their  claims  against  the  said  Stephen  T.  Barker  arising 
out  of  the  facts  hereinbefore  stated ;  that  said  Stephen  T. 
Barker  is  not  a  resident  of  the  state  of  New  York,  but  re- 
sides at  Glen  Kidge,  in  the  state  of  New  Jei^sey.  The  Na- 
tional Broadway  Bank  subsequently  moved  to  set  aside  the 
attachment  in  favor  of  the  plaintiff  upon  an  affidavit  made 
by  its  attorney,  wherein  it  is  stated  that  on  the  27th  of 
October,  1890,  an  attachment  against  the  property  of  the 
defendant  was  duly  granted  in  an  action  wherein  it  was  plain- 
tiff and  Barker  defendant,  and  that  a  warrant  was  duly 
issued  to  the  sheriff  of  the  city  and  county  of  New  York,, 
who  has  by  virtue  thereof  attached  the  property  of  the  de- 
fendant  as  hereinafter  set  forth,  and  that  James  Young,  as 
deputy-sheriff,  has  charge  of  the  warrants  issued  in  both  ac- 
tions, and  has  informed  said  attorney  that  on  the  24th  of 
October,  1890,  he  attached  the  property  of  the  defendant  in 
the  stores  No.  27  Maiden  Lane,  and  No.  8  College  Place,  in 
New  York  City,  and  that  on  the  27th  of  October,  1890,  he 
attached  the  same  property  under  the  warrant  of  attach- 
ment in  the  aforesaid  suit  of  the  National  Broadway  Bank ; 
that  the  defendant  also  owned  an  undivided  one*fifth  inter- 
est in  certain  real  estate  situated  in  the  city  and  county  of 
New  York,  and  deponent  has  this  day  examined  the  records> 
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in  the  clerk's  office  of  the  said  city  and  county  of  New 
York,  and  finds  therein  that  on  the  25th  day  of  October, 
1890,  a  notice  of  attachment  was  filed  in  this  action,  and 
that  on  the  27th  day  of  October,  1890,  a  notice  of  attach- 
ment was  filed  in  the  action  of  the  National  Broadway 
Bank,  and  that  the  real  property  so  levied  npon  is  the  same 
in  both  said  notices  of  attachment. 

The  motion  by  the  bank  to  set  aside  the  attachment  in 
favor  of  the  plaintiff  on  the  gronnd  of  the  insufficiency  of 
the  plaintiffs  affidavit  was  granted.  We  are  of  the  opinion 
that  the  order  below  should  be  affirmed.  There  is  nothing 
in  the  affidavit  on  which  the  plaintiffs  warrant  was  obtained 
which  shows  that  the  plaintiffs  assignors,  P.  W.  Gallaudet 
&  Co.,  had  been  called  upon  by  the  holders  of  the  forged 
paper  to  pay  over  to  them  the  amounts  for  which  they  had 
purchased  the  notes  or  had  incurred  any  liability  thereon. 
Until  such  fact  appears,  it  seems  to  us,  no  cause  of  action 
arose  in  favor  of  the  firm  of  P.  W.  Gallaudet  &  Co.,  and 
that  therefore  the  action  of  the  plaintiff  was  pi*ematurely 
brought.  The  plaintiff,  however,  attacks  the  affidavit  on 
which  the  bank  obtained  its  attachment,  and  claims  that  it 
does  not  state  a  case  in  which  an  attachment  should  issue. 

We  are  of  the  opinion  that  the  statement  in  the  affidavit 
of  Mr.  Kelly  as  to  the  information  derived  from  the  deputy* 
sheriff  respecting  the  attachment  of  the  personal  property 
in  Maiden  Lane  and  College  Place  would  not  be  sufficient 
evidence  to  sustain  a  lien  in  favor  of  the  bank  upon 
[8]  that  property ;  but  enough  is  stated  in  that  affdavit 
to  show  that  the  interest  of  the  defendant  in  the 
real  estate  had  been  duly  attached  under  the  bank's  attach- 
ment. The  other  criticisms  upon  the  affidavit  of  the  mov- 
ing party  we  do  not  regard  as  sound. 

The  order  appealed  from  should  be  affirmed,  with  $10 
<^sts  and  disbursements  to  the  respondent. 
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HOMMERT  V.  GLEASON. 

SuPBEiCB  CoiJBT,  Sboond  Dbpabthxnt,  Genxbal  Tebm; 
May,  1892. 

§  1209. 

Judgment^-whenf  vpan  determinaU<m  ofdemurr&r  itcnthefnenU — Lia- 
hUUy  of  ji^e  far  judicial  adU. 

Where  «  demmrer  to  «  complaint  is  sustained  on  the  ground  that 
sufficient  facts  are  not  stated,  the  interlocutory  judgment  may 
properly  provide  for  a  dismissal  of  the  complaint  on  the  merits, 
in  case  the  plaintiff  fail  to  pay  costs  and  serve  an  amended 
complaint  within  the  time  therein  named. 

Where  a  magistrate  has  acquired  jurisdiction  of  the  person  of  one 
against  whom  an  erroneous  charge  is  made,  and  of  the  subject- 
matter,  he  is  not  responsible  in  a  civil  action  for  a  judicial  de- 
termination made  by  him  in  the  matter,  however  erroneous. 

(Decided,  May  11,  1891.) 

Appeal  by  plaintiff  from  an  interlocutory  judgment  of 
the  Queens  county  special  term  sustaining  a  demurrer  to 
the  plaintiffs'  complaint;  also  appeal  by  defendant  from 
an  order  of  the  Queens  county,  special  term,  granting  a 
motion  to  strike  the  words  ^'  on  the  merits  "  out  of  such 
judgment. 

The  facts  are  stated  in  the  opinion. 

Oeorge  A.  SteamSj  for  the  plaintiff. 

George  W.  StephenSy  for  the  defendant 

Dykman,  J. — ^The  complaint  in  this  action  states  that 
the  defendant  is  the  mayor  of  Long  Island  City ;  that  the 
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plaintiff  was  arrested  by  a  police  officer,  charged  with  a  viola- 
tion of  the  excise  law,  and  brought  before  the  defendant  for 
'examination,  and  requested  to  have  such  examination  at  once, 
which  the  defendant  refused,  and  refused  to  hear  any  evi- 
dence, and  forthwith  adjourned  the  hearing  until  twenty, 
four  hours  thereafter,  and  held  the  plaintiff  to  bail  in  tiie 
sum  of  $100  for  his  appearance  before  the  defendant  on 
the  following  day ;  that  thereupon  the  plaintiff  procured  a 
bondsman,  who  duly  executed  a  proper  bond,  but  the  de- 
fendant refused  to  release  the  plaintiff,  and  stated  that  he 
would  take  twenty.four  hours  to  determine  the  sufficiency 
■of  such  bail ;  that  the  plaintiff  then  offered  to  furnish  an- 
other bondsman,  but  the  defendant  stated  he  would  refuse 
to  accept  any  bail  until  after  twenty-four  hours,  and  left  the 
room,  after  having  directed  that  the  plaintiff  be  locked  up 
until  the  following  day.  The  complaint  charges  the  con- 
duct of  the  defendant  to  have  been  wilful  and  malicious, 
iind  with  a  purpose  to  injure  the  plaintiff. 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  failed  to  state  a  cause  of  action,  and  the  de- 
murrer was  sustained  in  the  county  court  of  Queens  county, 
where  the  action  was  commenced,  and  now  tlie  case  comes 
to  us  on  appeal  by  the  plaintiff  from  the  judgment. 

It  also  appears  from  the  record  that  the  interlocutory 
judgment  entered  upon  the  decision  sustaining  the  demur- 
rer provided  for  a  dismissal  of  tlie  complaint  on  the  merits, 
provided  the  plaintiff  failed  to  file  and  serve  an  amended 
complaint  and  pay  the  costs  within  twenty  days  after  the 
service  of  a  copy  of  the  first  judgment. 

That  provision  being  unsatisfactory  to  the  plaintiff, 
he  made  a  motion  to  strike  out  the  words  '^  on  the  merits," 
and  the  motion  was  granted,  and  the  defendant  appeals 
from  that  order.  This  last  order  is  erroneous.  If  the 
plaintiff  failed  to  avail  himself  of  the  privilege  extended 
to  him,  and  final  judgment  was  entered  upon  the  de- 
murrer in  favor  of  the  defendant,  it  was  final  and  conclu* 
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«ive  upon  the  merits,  and  it  was  the  legal  right  of  the  de- 
fendant to  have  it  so  entered.* 

Upon  the  main  qu^tion  oar  conclnsion  is  in  favor  of 
the  judgment.  The  defendant,  as  mayor  of  Long  Island 
City,  was  by  virtue  of  his  office  a  ni^strate  {Code  Grim. 
Proc.  §  147,  subd.  7),  and  as  such  was  clothed  with  judicial 
authority  to  conduct  examinations  upon  criminal  charges 
{Id.  §  188).  When,  therefore,  the  plaintiff  was  brought  be- 
fore the  defendant  upon  an  arrest,  he  acquired  jurisdiction 
of  the  person  and  the  subject-matter,  and  what  he  did  was 
done  in  the  discharge  of  his  judicial  functions,  and  it  is  ele- 
mentary law  that  no  judge  or  magistrate  can  be  held  re- 
sponsible in  a  civil  action  for  a  judicial  determination, 
however  erroneous  (Weaver  t;.  Devendorf,  3  Denio^  117; 
Oas-Light  Co,  v.  Donnelly,  93  iT.  Y.  557).  It  appears,  there- 
fore, on  the  face  of  tiie  complaint  tliat  the  defendant  acted 
in  a  judicial  capacity  in  what  he  did.  He  is  entitled  to  the 
protection  which  the  law  affords  to  all  judicial  officers  in 
the  perfonnance  of  the  duties  of  their  office,  and  cannot  be 
made  liable  in  this  action. 

The  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  amend  the  inter- 
locutory judgment  by  striking  out  the  words  "on  the 
merits"  should  be  denied,  with  $10  costs,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

Barnakd,  J.P..  and  Pratt,  J.,  concurred. 

*  See  MarmioQ  v.  Broadway  &  Seventh  Ave.  RR.  Co.  (18  N.  T. 
€w.  Pro.  40),  and  Binns  v,  Manhattan  R.R.  Co.  (18  Id,  42,  noU), 
holding  that  a  dismissal  of  a  complaint  at  circuit  for  want  of  suffi- 
<uent  proof  is  not  upon  the  merits. 

See  also  as  to  power  of  clerk  to  insert  words  *'  upon  the  merits** 
in  judgment,  Freeman  «.  U»  S.  Blectric  Lighting  Co.  (ante^  p.  177). 
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COLYILLE  et  al.,  Appbllamtb,  v.  CHUBB,  Respondkht. 

SuPBBMB  OouBT,  FntsT  Dbpabthbht,  Gkhebal  Tbbic  ; 
Mat,  1891. 

§974. 

Trial— whfmj  of  eatm  of  action  Mt  forth  in  a  complaint  Uayod  tintil 
qfUr  trial  of  oquitaiU  counterclaim  pleaded  in  tmstoer. 

In  an  action  to  recover  upon  a  written  contract  of  a  marine  insurance 
where  the  answer  sets  up  as  a  counterclaim  an  alleged  mistake  in 
the  terms  of  the  policy  and  asks  that  it  be  reformed,  the  issue 
raised  by  this  counterclaim  and  the  reply  thereto  is  properly  tri- 
able at  special  term  as  being  an  equitable  cause  of  action,  and 
the  trial  of  the  cause  of  action  set  forth  in  the  complaint  should 
be  stayed  until  this  equitable  cause  of  action  has  been  dis- 
posed of. 

Bom  V.  Schrenkeisen  (110  K  T,  55)  followed. 

Where  in  a  common  law  action  a  counterclaim  consisting  of  an  equit- 
able cause  of  action  is  set  forth  in  the  answer,  the  counterclaim 
should  be  tried  at  special  term  precisely  in  the  same  form  aa 
though  it  arose  in  an  action  brought  by  the  defendant  against  the 
plaintiff,  and  the  trial  of  the  cause  of  action  set  forth  in  the  com- 
plaint should  in  the  meantime,  and  until  after  such  trial,  be 
stayed.     The  whole  cause  cannot  be  tried  at  circuit. 

A  judgment  reforming  a  contract  cannot  be  rendered  at  circuit. 
Affirmatiye  equitable  relief  cannot  be  granted  in  that  court. 

Where  an  order  was  made  after  an  action  had  been  noticed  for  trial 
on  circuit  opening  the  default  of  the  plaintiff  in  failing  to  reply 
to  the  counterclaim  set  forth  in  an  answer  which  provided  that 
it  should  be  without  prejudice  to  any  proceedings  had  in  the 
action,  and  another  order  was  subsequently  made,  placed  the 
cause  on  the  day  calendar  of  the  circuit  court ; — Hdd^  not  ret 
judicata  upon  an  application  for  an  order  directing  the  trial  at 
special  term  of  the  issues  raised  by  the  counterclaim  and  the 
reply  thereto,  and  staying  the  trial  of  the  other  issues  in  the 
action  until  after  the  trial  at  special  term. 

(Decided  May  16,  1891.) 
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Appeal  by  the  plaintiflEs  from  an  order  of  the  New  York 
couDty,  special  term,  staying  the  trial  at  circnit  of  the 
issnes  raised  by  denial  of  allegations  contained  in  the  com- 
plaint until  letter  the  trial  of  eqnitable  issnes  raised  by 
a  counterclaim  contained  in  the  answer  and  the  reply 
thereto. 

The  facts  are  stated  in  the  opinion. 
Anson  B.  Stewart^  for  plaintiff,  appellant. 
J.  S.  Wardy  for  defendant,  respondent. 

Vak  Bbunt,  P.J. — This  action  was  brought  to  recover 
damages  for  an  alleged  breach  of  a  written  contract  of 
marine  insurance.  The  defendant  served  his  answer,  admit- 
ting the  issuance  of  a  policy  of  insurance.  He  denied  that 
in  and  by  the  policy  they  insured  against  the  risk  alleged  in 
the  complaint,  and  denied  generally  the  other  allegations  in 
the  complaint.  The  defendant  further  answered  by  way  of 
counterclaim,  alleging  a  mistake  in  the  terms  of  the  policy 
of  insurance,  of  which  the  plainti&  were  duly  notified,  and 
refused  to  return  the  policy  for  correction,  and  prayed  that 
the  policy  might  be  reformed  so  as  to  make  the  same  ex* 
press  tridy  the  contract,  according  to  the  intention  of  the 
parties  thereto,  and  that  the  plaintiffs  might  be  restrained 
from  bringing  or  causing  to  be  brought  any  suit  upon  said 
policy  until  so  reformed,  and  also  for  a  dismissal  of  the 
complaint. 

No  reply  or  demurrer  to  this  counterclaim  being  served 
within  the  time  limited  by  law,  the  plainti&  noticed  the 
case  for  trial  at  the  circuit  court. 

In  December,  1890,  while  the  case  was  on  the  day  calen- 
dar in  said  circuit  court,  the  defendant  moved  at  special 
term  for  judgment  by  default.  This  motion  was  granted, 
with  leave,  however,  to  the  plaintiffs,  on  payment  of  $10 
costs  of  motion,  to  serve  a  reply  or  demurrer  to  the  counter- 
claim within  10  days  after  service  of  the  order  to  be  entered 
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upon  said  motion.  The  order  further  provided  thit  the 
same  case  was  to  remain  on  the  calender  as  of  its  former 
date  of  iirae,  and  the  order  to  be  without  prejudice  to  any 
proceedings  theretofore  had  in  the  action.  The  pkintif^ 
took  the  benefit  of  the  order  bj  paying  $10  costs  of  motion, 
and  serving  a  reply,  which  contained  a  denial  of  the  allega- 
tions of  the  counterclaim,  and  set  up  a  further  and  separate 
defence  thereto.  The  defendant  thereupon  filed  a  note  of 
issue  for  the  issues  raised  by  the  reply,  and  served  notice  of 
trial  thereof  at  the  ensuing  special  term. 

After  this  dedsion  upon  the  motion  for  judgment  upon 
the  counterclaim  the  plaintiff  made  a  motion  on  two  days' 
notice  tliat  the  case  be  placed  on  the  day  calendar  of  the  cir- 
cuit court.  This  motion  was  granted.  The  case  standing 
upon  the  calendar  marked  ^^  Reserved  generally,"  the  plain- 
tiff had  the  right  to  have  it  restored  upon  two  days'  notice 
to  the  day  calendar,  under  the  rule  of  the  court. 

Thereupon  the  defendant  moved  for  an  order  that  the 
trial  at  circuit  be  stayed  until  after  the  trial  and  determina- 
tion of  the  special  term  issues  raised  by  the  reply  to  the 
equitable  counterclaim  contained  in  the  answer.  This  mo- 
tion was  granted,  and  from  the  order  thereupon  entered  this 
appeal  is  taken.* 

*  The  following  is  the  opinion  of  the  special  term  : 

Ikgraham,  J.— The  answer  in  this  case  sets  up  as  a  counterclaim 
an  equitable  cause  of  action,  and  demands  equitable  relief,  viz.,  a  cause 
of  action  to  have  the  policy  of  insurance  sued  on  refonned.  By  sec- 
tion 974  of  the  Code,  it  is  provided  that  where  the  defendant  Interposes 
n  counterclaim,  and  thereupon  demands  an  afSrmative  judgment 
against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact  arising  there- 
upon is  the  same  as  if  it  arose  in  an  action  brought  by  defendant  against 
the  plaintiff  for  the  cause  of  action  stated  in  the  complaint,  and  demand- 
ing the  same  judgment. 

If  the  defendant  had  brought  an  action  against  plaintiffs  to  reform 
the  policy  of  insurance,  it  is  clear  that  such  an  action  would  have  been 
tried  at  special  term,  and  under  the  section  of  the  Code  cited  I  think  it 
clear  that  the  defendant  is  entitled  to  have  the  issue  of  fact  arising  upon 
the  counterclaim  and  the  reply  thereto  tried  at  special  term.  In  in> 
other  way  can  effect  be  given  to  this  section. 
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We  think  no  error  was  committed.  In  fact,  the  plaintiff 
was  not  in  a  condition  to  try  the  issues  raised  by  the  com- 
plaint and  answer,  which  were  properly  triable  at  circuit, 
imtil  after  he  had  disposed  of  the  issues  raised  by  the  affirm- 
ative equitable  cause  of  action  set  up  in  the  counterclaim. 
The  Code  (§  974)  provides  that  ^'  where  a  defendant  inter- 
poses a  counterclaim,  and  thereupon  demands  an  affirmative 
judgment  against  the  plaintiff,  the  mode  of  trial  of  an  issue 
of  fact  arising  thereon  is  the  same  as  if  it  arose  in  an  action 
brought  by  the  defendant  against  the  plaintiff  for  the  cause 
of  action  stated  in  the  counterclaim  and  demanding  the 
same  judgment."  There  is  no  question  but  that,  if  the 
cause  of  action  set  up  in  this  counterclaim  had  been  con- 
tained in  a  complaint  in  an  action  brought  by  the  defendant 
against  the  plaintiff,  and  for  the  same  relief,  it  would  have 
been  properly  triable  at  special  term,  as  being  an  equitable 
cause  of  action.  Such  being  the  case,  when  the  defence  is 
set  up  as  a  counterclaim  it  must  be  tried  in  precisely  the 


After  the  determination  of  that  issue,  either  by  a  reformation  of  the 
poUcy  or  by  a  denial  of  the  relief  asked  for  in  that  respect,  the  plaintiffs 
can  then  bring  on  for  trial  before  a  Jury  the  issue  of  fact  raised  by  the 
aUegations  of  the  complaint  and  the  answer  thereto,  and  obtain  such  a 
Judgment  as  they  will  then  be  entitled  to.  The  right  to  a  trial  by  jury 
of  the  cause  of  action  that  plaintiffs  have  the  right  to  insist  shall  be  so 
tried  is  not  taken  away  any  more  than  it  would  have  been  if  the  defend- 
ant had  commenced  this  action  for  the  reformation  of  the  policy  first. 

I  think,  also,  that  the  orderly  conduct  of  the  case  requires  that  this 
issue  should  be  tried  where  it  can  be  properly  disposed  of  before  the 
question  of  the  liability  of  the  defendant  on  the  policy  of  insurance  is  to 
be  tried  by  the  Jury,  for  before  such  liabUity  can  be  determined  it  is 
necessary  that  the  exact  terms  of  the  policy  should  be  ascertained,  and 
that  could  not  be  done  until  a  Judgment  upon  the  cause  of  action  set  up 
as  a  counterclaim  is  determined.  Mackellar  «.  Rogers  (109  JT.  7.  472) 
does  not  apply,  and  this  practice  was  adopted  and  approved  in  Post  «. 
Moran  (10  Daly,  602). 

I  think,  therefore,  the  motion  should  be  granted  and  the  issue  raised 
by  the  counterclaim  directed  to  be  tried  at  special  term  ;  the  trial  of  the 
issue  raised  by  the  answer  to  the  complaint  to  be  stayed  until  the  deteic 
mination  of  such  trial  at  special  term,  |10  costs  to  abide  the  event. 
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Bame  form  as  though  it  arose  in  an  action  brought  bj  the 
defendant  against  the  plaintiff. 

It  is  undoubtedly  true  that  the  plaintiff  cannot  be  de- 
prived of  the  right  to  a  trial  by  jury  upon  the  cause  of 
action  set  out  in  this  complaint,  but  it  is  equally  true  that 
it  would  be  idle  to  try  his  cause  of  action  until  the  equit- 
able cause  of  action  set  up  in  the  answer  has  been  dis- 
posed of. 

Under  the  old  practice  the  proceeding  would  have  been 
to  file  a  bill  in  the  court  of  chancery  to  reform  this  policy ; 
and  a  stay  of  the  trial  of  the  action  at  law  would  have  been 
granted  until  the  equitable  cause  of  action  was  disposed  of. 

In  the  case  of  Bom  v.  Schrenkeisen  (110  iT.  Y.  55) 
this  view  is  expressly  recognized.  The  plaintiff  sought  on 
a  written  contract  to  recover  royalties  for  the  use  of  his 
patent,  and  the  defence  was  that  the  written  instrument  did 
not  express  the  true  contract  between  the  parties.  The 
issues  were  tried  before  a  judge  at  special  term,  who  ordered 
judgment  that  the  complaint  be  dismissed  upon  the  merits, 
and  that  defendants  recover  their  costs.  The  plaintiff  ap- 
pealed to  the  general  term,  who  afi^med  the  judgment.  An 
appeal  was  taken  to  the  court  of  appeals,  where,  the  point 
being  taken  that  there  was  no  finding  that  the  parties  acted 
under  a  mutual  mistake,  the  court  held  that  sufiScient  facts 
for  a  reformation  were  alleged  and  found.  The  omission 
to  make  the  reformation  by  the  judgment  was  a  technical 
error  which  might  be  corrected  on  appeal,  and  the  court 
therefore  modified  the  judgment  so  as  to  reform  the  agree- 
ment  in  accordance  with  the  findings  of  fact,  and  affirmed 
the  judgment  so  modified..  If  it  had  not  been  necessary  to 
have  obtained  a  judgment  of  reformation,  the  judgment  as 
rendered  by  the  court  below  would  have  been  amply  suffi 
cient. 

Applying  the  principle  of  the  case  in  question  to  the 
case  at  bar,  if  this  whole  issue  was  tried  at  the  circuit,  and 
resulted  simply  in  a  dismissal  of  the  complaint  upon  the 
ground,  if  you  please,  that  the  contract  should  be  reformed, 
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and,  when  ao  reformed,  there  was  no  canae  of  action.  Yet, 
under  the  decision  of  the  court  of  appeals  in  question  such 
judgment  would  be  irregular,  because  there  must  be  a  judg- 
ment first  reforming  the  contract,  and  then  dismissing  the 
eomplaint.  No  such  judgment  could  be  rendered  at  circuit, 
because  in  that  court  affirmative  equitable  relief  cannot  be 
granted.* 

The  objection  that  the  orders  previouslj  made  were 
an  adjudication  upon  this  question,  and  should  have  been 
appealed  from,  is  not  well  taken,  because  no  such  question 
arose. 

The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 


Daniels  and  Lawbenob,  J.  J.,  concurred. 


ESTATE  OF  TOPPING. 


Supreme    Oottbt,  Fibst   Dbpabtmbnt,   Genebal  Tebic; 
May,  1891. 

§  2759. 

JSale  of  deoedent^i  land  to  pay  hU  ddfU—AJohat  must  he  shown  on  appUeor 
turn  for,  ly  €uhnmistratrix  de  bonis  non. 

Where  a  Bon  takes  land  as  the  sole  heir  at  law  of  his  father,  his  title 
is  subject  only  to  be  defeated  or  charged  with  the  debts  of  the 
intestate  in  the  manner  prorided  by  statute  ai . 

Upon  an  application  by  an  administratrix  de  bonis  non  for  a  sale  of 
her  decedent's  real  property  on  the  ground  that  his  personal 
property  was  insufficient  to  pay  his  debts  and  funeral  expenses, 
the  administratrix  is  bound  to  show  tliat  all  the  personal  prop* 
erty  which  should  have  been  applied  to  the  payment  of  the  de- 

*8ee  to  this  effect  81ms  «.  McBkoy  {anU,  p.  288). 
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cedent's  debts  and  funeral  expenses  has  been  so  applied;  that 
her  predeoeesor  acted  with  reasonable  diligence  in  applying 
the  same;  and  that  the  personal  property  was  insufficient  for  the 
payment  of  the  debts  CQ.  She  most  show  that  her  predecessors 
exercised  the  diligence  which  would  hare  been  required  of  her 
if  she  had  been  appointed  administratrix  in  the  first  instance  iq. 

Slocnm  «.  English  (62  If.  T.  436)  followed  is). 

Instance  of  a  case  in  which  it  was  held  npon  an  appeal  from  an  order 
granting  an  application  for  the  sale  of  real  property  for  the 
payment  of  a  decedent's  debts,  that  the  personal  property  left  by 
the  decedent  was  more  than  sufficient  to  pay  the  debts  u,6). 

The  prices  for  which  goods  are  sold  at  public  auction  are  not  con- 
elusive  evidence  as  to  their  valUe;  it  is  slight  or  cogent  ac- 
cording to  the  circumstances  m. 

Where  upon  an  application  for  the  sale  of  a  decedent's  real  property 
to  pay  his  debts  it  appeared  that  the  petitioner's  administratrix 
de  bonii  rum  succeeded  an  administrator  the  letters  to  whom  had 
been  revoked,  who  was  at  the  time  within  the  jurisdiction  of  the 
court  and  had  not  rendered  an  account  of  his  proceedings, — BM^ 
that  the  proper  procedure  would  have  been  to  require  the 
former  administrator  to  make  an  account  of  his  proceedings,  and 
to  stay  the  proceeding  for  a  sale  until  the  coining  in  of  that  ac- 
count m. 

It  is  not  within  the  discretion  of  a  surrogate  to  order  a  sale  of  a  de- 
cedent's real  property  for  the  payment  of  his  debts  where  it  is 
shown  that  there  has  been  reasonable  diligence  exercised  to  af- 
fect the  conversion  of  the  estate  into  money  where  it  does  not 
also  appear  that  all  the  personal  property  has  been  applied  to  the 
payment  of  debts;  and  this  is  especially  so  where  it  appears  that 
the  administrator  has  not  proceeded  with  reasonable  dUigence, 
and  that  the  personal  estate,  instead  of  being  insufficient,  waa 
quite  sufficient  for  the  payment  of  the  debts  m. 

{JDeeidedMaylS,  1891.) 

Appeal  by  Gteorge  W.  Murray,  grantee  of  Henry  Foster 
Topping,  Jr.,  sole  heir  at  law  of  the  decedent,  from  a  de- 
cree of  the  surrogate  of  New  York  county  granting  an  ap^ 
plication  made  by  Janet  Kingsland  as  administratrix  de 
bonis  rum  of  the  decedent's  estate  for  leave  to  sell  land  of 
which  he  died  seized,  for  the  payment  of  his  debts. 

The  facts  are  stated  in  the  opinion. 
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Daniel  Finthj  for  George  W.  Marray,  appellant. 

R,  H,  Uiiderhill  and  Waaren  W.  Foeter  for  adminis- 
tratrix and  creditors,  respondent. 

Lawbenoe,  J. — This  is  an  appeal  by  6eorge  W.  Mur- 
ray,  the  grantee  of  Henry  Foster  Topping,  Jr.,  the  son  of 
Henry  Foster  Topping,  Sr.,  deceased ;  the  said  Henry 
Foster  Topping,  Jr.,  being  the  sole  heir  at  law  and  former 
administrator  of  the  decedent. 

A  decree  was  entered  directing  the  sale  of  real  estate  be- 
longing to  the  decedent  for  the  payment  of  his  debts.  The 
father  died  November  15, 1885,  and  the  son  was  appointed 
as  his  administrator  by  the  surrogate  of  the  county  of  New 
York  on  the  23d  of  November,  1885.  On  the  6th  of  Jan- 
uary, 1886,  the  said  Henry  Foster  Topping,  Jr.,  gave  to 
Daniel  Finn  a  mortgage  on  the  property  sought  to  be  sold 
in  this  proceeding,  and  on  the  10th  of  February,  1886,  the 
said  Henry  Foster  Topping,  Jr.,  sold  and  conveyed  the 
premises  in  question  to  the  appellant  George  W.  Murray, 
subject  to  the  mortgage  aforesaid.  On  the  ^6th  of  April, 
1886,  Henry  Foster  Topping,  Jr.,  as  administrator  of  his 
father^s  estate,  filed  an  inventory  thereof,  in  which  the  per- 
sonal estate  was  appraised  by  the  appraisers  at  $2,489.  The 
letters  of  administration  granted  to  the  son  were  revoked  on 
the  17th  day  of  January,  1888,  and  on  May  21, 1888,  Janet 
Eingsland,  the  petitioner  in  this  proceeding,  was  appointed 
administratrix  de  honis  iion  in  his  place.  The  son,  as  ad- 
ministrator, never  rendered  any  account  of  his  proceedings 
in  regard  to  his  father's  estate. 

This  proceeding  was  commenced  in  November,  1888,  by 
the  present  administratrix  for  the  purpose  of  having  the 
property,  conveyed  to  the  appellant  as  above  stated,  sold  to 
pay  the  debts  of  the  decedent.  On  the  7th  day  of  January, 
1889,  the  citation  and  petition  herein  were  served  on  the 
appellant,  the  petition  having  been  filed  on  November  21, 
1888. 
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The  appellant  in  liis  answer  to  the  petition*  among  other 
things,  prayed  that  an  order  might  be  made  requiring  the 
said  Henry  Foster  Topping,  Jr.,  ^^  to  render  an  aocoont  of 
his  proceedings  as  administrator,  and  that  the  amount  which 
should  be  found  in  his  hands  as  such  administrator  should 
be  directed  to  be  applied  to  the  payment  of  the  debts  and 
liabilities  of  the  said  deceased,  and  that  meanwhile  until 
such  account  shall  be  judicially  settled,  and  it  has  been  de- 
termined by  the  court  herein  as  to  the  value  and  amount  of 
the  personal  property  of  the  deceased  which  came  into  the 
hands  of  said  Topping  as  administrator,  these  proceedings 
shall  be  adjourned  and  stayed.'^ 

Topping,  in  his  testimony  before  the  referee,  stated  that 
he  was  willing  to  make  an  account  of  his  proceedings  as  ad- 
ministrator ot  his  father's  estate.  "  I  would  render  that 
account  now  if  the  present  administratrix  requested  me  to 
do  so,  and  I  have  been  willing  to  render  such  an  account 
ever  since  I  came  back  to  New  York  in  1888,  in  Januaiy. 
Neither  the  administratrix  nor  her  lawyer  have  asked  me  to 
render  any  account  as  administrator  since  I  came  back  to 
New  York  in  1888." 

At  the  time  of  his  decease.  Topping,  Sr.,  left  certain 
personal  property,  consisting  of  hay,  grain,  farming  utensils, 
and  stock,  which  was  not  included  in  the  inventory  filed  by 
his  administrator.  Topping,  Jr.  That  inventory  stated  that 
200  shares  in  the  Adgate  Rotary  Loom  Company,  of  the 
par  value  of  $20,000,  were  worth  only  a  nominal  sum,  but 
that  the  personal  property  amounted  in  value  to  the  sum  of 
12,489.  The  evidence  before  the  referee  tended  to  show 
that  the  stock  and  personal  property  upon  the  farm,  omitted 
from  the  administrator's  inventory,  was  of  the  value  of 
12,547.  The  property  subsequently  realized,  after  deduct- 
ing the  expenses  of  the  sale  at  auction,  the  sum  of  $646. 

On  the  27th  of  February,  1889,  an  order  of  reference 
was  made  to  R.  D.  Hatch,  to  take  proof  and  to  determine 
as  to  the  necessity  of  applying  the  real  property  of  the  de- 
cedent to  the  payment  of  his  debts,  and  the  validity  thereof 
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and  directing  that  all  persons  having  claims  against  said  de- 
cedent present  and  prove  them  before  the  referee. 

On  the  2d  of  August,  1889,  the  referee  made  his  report, 
in  which  he  found  that  valid  and  subsisting  debts  against 
the  decedent,  as  set  forth  in  his  findings,  had  been  estab- 
lished to  the  amount  of  $1,645,  with  interest  from  the  10th 
of  March,  1889,  and  that  none  of  said  debts  are  secured  by 
any  judgment  or  mortgage;  seoondj  that  the  present  ad- 
ministratrix has  proceeded  with  reasonable  diligence  in  con- 
verting the  personal  property  into  money,  and  applying  it 
to  the  debts  of  the  decedent,  and  that  it  is  insufficient  for 
the  payment  of  the  same ;  thirdy  that  it  is  necessary  to  ap- 
ply the  real  property  of  the  decedent  to  the  payment  of  his 
debts,  and  that  the  petitioner  is  entitled  to  a  decree  for  the 
disposition  of  such  real  property  mentioned  in  her  petition, 
according  to  the  prayer  thereof. 

Upon  the  coming  in  of  this  report  the  surrogate  was  not 
satisfied,  upon  the  evidence  submitted,  that  due  diligence 
had  been  exhibited  by  the  administratrix,  and  the  matter 
was  referred  back  to  the  referee  for  proof  as  to  the  peti- 
tioner's ability  to  collect  the  assets  of  the  said  Henry  Foster 
Topping,  Sr.,  deceased,  and  as  to  such  efforts  that  she  may 
have  already  made  for  that  purpose* 

Thereupon  the  referee  made  a  second  report,  in  which 
he  found,  as  conclusions  of  law,  that  '^  the  administratrix, 
by  her  counsel  and  agent,  has  made  diligent  effort  to  ascer- 
tain the  amount  of  assets  belonging  to  the  estate,  in  order 
to  prepare  the  intermediate  account  filed  by  her ;''  secandy 
that  '^the  administratrix  has  used  reasonable  diligence  to 
collect  the  assets  received  by  said  administrator  Topping,  and 
not  applied  to  the  payment  of  debts ;"  ihird^  *^  from  the 
foregoing  facts  an  attempt  by  the  administratrix  to  collect 
from  her  predecessor,  Henry  Foster  Topping,  Jr.,  any  of 
the  assets  for  which  he  is  liable  would  be  futile.'' 

Thereupon  an  order  was  made  by  the  surrogate,  over- 
ruling the  exceptions  which  had  been  taken  to  said  report, 
and  confirming  the  same,  directing  an  appraisement  of  the 
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real  eetate,  and  ordering  that,  on  the  coming  in  of  the  report 
of  the  appraisers,  a  decree  issue  as  prayed  for  in  the  petition^ 
etc.;  and  on  the  26th  of  November,  1890,  a  final  decree 
was  made  that  the  property  in  question  be  sold  for  the  pur- 
pose of  paying  the  debts  alleged  to  be  due  from  the  estate 
to  Richard  C.  Brown  and  Janet  Kingsland,  the  petitioner. 

From  that  decree  and  from  the  orders  of  reference  here- 
in,  and  from  the  order  of  September  16, 1890,  confirming 
the  second  report  of  the  referee,  George  W.  Murray,  the 
grantee,  appeals. 

The  land  mentioned  in  the  petition  descended  to  Henry 
Topping,  Jr.,  as  the  heir  at  law  of  his  father,  subject 
7  m  only  to  be  defeated  or  charged  with  the  debts  of 
the  intestate  in  the  manner  provided  by  the  statute 
(Covell  V.  Weston,  20  Johns.  414 ;  Pierce  v.  Alsop,  3  J?ar5. 
Ch.  184 ;  Wilson  v.  Wilson,  13  Barb.  252 ;  Fonda  v.  Chap- 
man, 23  JSun,  119). 

The  provisions  of  the  Code  of  Civil  Procedure,  relating 
to  the  sale  of  a  decedent's  real  property  for  the  payment  of 
debts  and  funeral  expenses,  are  contained  in  title  5  of  chapter 
18  of  the  Code  of  Civil  Procedure.  Section  2759  provides 
as  follows:  ^^A  decree,  directing  the  disposition  of  real 
property,  or  of  an  interest  in  real  property,  can  be  made 
only  where,  after  due  examination,  the  following  facts  have 
been  established  to  the  satisfaction  of  the  surrogate:  (1) 
That  the  proceedings  have  been  in  conformity  to  this  title. 
(2)  That  the  debts,  for  the  payment  of  which  the  decree  is 
made,  are  the  debts  of  the  decedent,  or  are  just  and  reason- 
able charges  for  his  funeral  expenses,  and  are  justly  due.  (3) 
That  they  are  not  secured  by  a  judgment  or  mortgage,  or 
expressly  charged  by  the  will  upon  the  decedent's  real  pro]>- 
erty,  or  interest  in  real  property ;  or,  if  a  debt  is  secured 
or  charged  upon  a  portion  of  the  real  property,  that  the 
remedies  of  the  creditor,  by  virtue  of  that  charge  or  security, 
have  been  exhausted.  (4)  That  the  property  directed  to  be 
disposed  of  was  not  effectually  devised,  expressly  charged 
with  the  payment  of  debts  or  funeral  expenses,  and  is  not 
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subject  to  a  valid  power  of  sale  for  the  payment  thereof  y 
or,  if  80  devised  or  subject,  that  it  is  not  practicable  to  en» 
force  the  charge  or  to  execute  the  power,  and  that  the  cred- 
itor has  effectually  relinquished  the  same.  (5)  That  all  the 
personal  property  of  the  decedent  which  could  have  been 
applied  to  payment  of  the  decedent's  debts  and  funeral  ex- 
penses has  been  so  applied;  or  that  the  executors  or  admin- 
istrators have  proceeded  with  reasonable  diligence  in  con- 
verting the  personal  property  into  money,  and  applying  it 
to  the  payment  of  those  debts  and  funeral  expenses,  and 
that  it  is  insufficient  for  the  payment  of  the  same,  as  estab- 
lished by  the  decree.'' 

It  is  contended  by  the  appellant  that,  under  the  fifth  sub* 
division  of  this  section,  it  is  necessary  for  the  petitioner  to 
establish  that  the  executor  or  administrator  has  proceeded 
with  reasonable  diligence  in  converting  the  personal  property 
into  money,  and  applying  it  to  the  payment  of  the  debts 
and  funeral  expenses,  and  that  it  is  insufficient  for  the  pay- 
ment of  the  same  as  established  by  the  decree.  It  is  further 
claimed  that,  upon  the  evidence  before  the  referee,  it  is  per- 
fectly apparent  that,  if  the  first  administrator  had  proceeded 
with  reasonable  diligence,  much  more  than  sufficient  per- 
sonal property  to  pay  all  the  debts  and  funeral  expenses  of 

tlie  decedent  would   have  been    discovered.    This 
P)     claim  proceeds  upon  the  assumption  that  the  present 

administratrix  is  bound  to  show  that  her  predecessor 
exercised  the  diligence  which  would  have  been  required  of 
her  if  sh^  had  been  appointed  administratrix  in  the  first 
instance.  In  this  contention  we  think  that  the  appellant  is 
right. 

In  Slocum  v.  English  (62  N.  T.  464),  Chueoh,  0.  J.,  in 
speaking  of  an  application  of  this  character,  says:  ^^The 

statute  commences  to  run  from  the  date  of  the  orig- 
[8]     inal  granting  of  letters  of  administration,  and  not  (in^ 

case  of  a  change  of  administrator)  from  the  time 
letters  were  granted  to  the  administrator  who  made  the  sale. 
An  administrator  de  bonis  non  takes  the  estate  where  his 
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predecessor  left  it ;  and  in  respect  to  the  time  of  limitation 
to  sell  real  estate,  as  well  as  in  most  other  respects,  his  ad- 
ministration is  a  mere  continuation  of  that  commenced  by 
the  latter.  Otherwise  the  rights  of  heirs,  devisees,  pur- 
'Chasers,  and  creditors  would  be  uncertain  and  indefinite.'' 

Upon  examining  the  evidence  in  the  case,  we  are  of  the 
opinion  that  the  personal  property  of  the  decedent  was 

much  more  than  sufficient  to  pay  the  debts.    As 
[«]     before  stated,  the  evidence  tends  most  strongly  to 

show  that  the  personal  property  upon  the  Orange 
•county  farm  was  worth  the  sum  of  $2,547.  The  fact  that 
a  portion  of  the  property  upon  the  Orange  county  farm  was 
Bold  at  auction  in  March,  1886,  some  months  after  the  death 

of  the  decedent,  for  the  net  sum  of  $646,  does  not, 
QQ     in  our  opinion,  overthrow  the  force  of  the  testimony 

of  Whitaker  as  to  the  value  of  the  whole.  Further- 
more, the  price  at  which  goods  are  sold  at  public  auction  is 
not  conclusive  evidence  as  to  their  value.  It  is  slight  or 
<sogent,  according  to  the  circumstances,  and  the  sum  obtained 
for  a  part  of  the  property  at  an  auction  sale  affords  veiy 
little  evidence  of  the  value  of  the  whole  property.  The 
evidence  also  shows  that  the  administrator  sold  the  Adgate 
Rotary  Loom  Company  stock  for  $1,500.  These  two  items, 
when  added  to  the  personal  property  appraised  by  the  ap- 
praisers at  $2,489,  were  more  than  sufficient  to  have  paid 
the  debts  of  the  decedent,  as  developed  by  the  evidence. 

If,  therefore,  the  present  administratrix  is  bound  to  show, 
under  the  fifth  subdivision  of  section  2759  of  the  Code  of 
Civil  Procedure,  that  all  the  personal  property  which  could 
have  been  applied  to  the  decedent's  debts  and  funeral  ex- 
penses has  been  so  applied,  or  that  her  predecessor  has  acted 
with  reasonable  diligence  in  applying  the  same,  and  that  the 
personal  property  is  insufficient  for  the  payment  of  the 
debts,  as  established  by  the  decree,  we  think  that  she  must 
fail  in  this  proceeding. 

No  attack,  so  far  as  the  evidence  discloses,  is  made  upon 
the  honajidea  of  the  sale  to  the  appellant,  and  m  such  a  case 
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it  appears  to  tiB  the  proper  procedure  would  have  been, 

after  the  first  administrator  had  again  come  into 
n     the  jurisdiction  of  the  court,  to  require  him  to  make 

an  account  of  his  proceedings,  as  he  expressed  a  will- 
ingness to  do,  and  to  stay  this  proceeding  until  the  coming 
in  of  that  account  (Estate  of  Bosenfield,  10  N.  T,  Oi/o. 
Pro.  204,  per  Bollins,  S.  See  also  Moser  v.  Cochrane, 
107  N.  T.  85). 

The  learned  surrogate  apparently  based  his  decision 
upon  the  ground  that,  even  where  it  was  not  shown  that  all 

the  personal  property  has  been  applied  to  the  pay* 
P]     ment  of  the  debts  of  the  decedent,  but  that  reasonable 

diligence  to  effect  the  conversion  of  the  assets  into 
money  appears,  it  is  within  the  discretion  of  the  surrogate 
to  order  a  sale  of  the  real  property.  This  was  so  under  the 
Bevised  Statutes  as  amended  by  Laws  1837,  p.  531,  §§  40- 
42,  as  was  decided  in  the  case  of  Moore  v.  Moore  (14  Ba/rb. 
27).  But  the  language  of  section  2759  of  the  Code  of  Civil 
Procedure,  as  we  understand  it,  does  not  vest  such  a  discre- 
tion in  the  surrogate,  particularly  where  it  appears,  as  in  this 
case,  upon  the  evidence,  that  the  administrator  has  not  pro- 
ceeded with  reasonable  diligence,  and  that  the  personal  estate, 
instead  of  being  insufficient,  was  quite  sufficient  for  the  pay- 
ment of  the  debts  (See  Moser  v.  Cochrane,  107  N.  Y.  39). 

The  surrogate  is  to  be  satisfied  from  the  evidence  that 
the  facts  exist  which  are  stated  in  the  various  subdivisions 
of  section  2759,  and  his  decision  upon  that  evidence  is,  of 
course,  subject  to  review. 

It  should  also  be  observed  that  the  amount  paid  to  Mr. 
Gruber  for  counsel  fees  appears  to  have  been  $400  more 
than  the  amount  claimed  by  him.  Mr.  Gruber  states  that 
the  services  rendered  by  him  were  worth  about  $550.  The 
amount  allowed  to  him  was  $950.  There  is  no  voucher, 
which  shows  the  payment  for  these  services,  which  will  en- 
able the  court,  under  section  2734  of  the  Code  of  Civil  Pro* 
cedure,  to  ascertain  whether  the  charge  was  a  proper  one, 
and  we  think  that  at  least  $400  of  it  ought  not  to  be  allowed 
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in  dieposiDg  of  this  prooeediDg.  There  are  varioius  ezoep- 
tiouB  in  the  case  as  to  mlings  upon  eyidence,  in  regard  to 
requests  to  find  and  refusals  to  find,  which,  in  the  view  we 
have  taken  of  it,  it  will  be  unnecessary  for  us  to  examine. 

For  the  reasons  already  stated,  we  think  that  the  decree 
of  the  surrogate  should  be  reversed,  and  the  application  of 
the  petitioner  for  the  sale  of  the  deeedent's  property  should 
be  denied,  and  her  petition  dismissed,  with  costs. 

Daniels,  J.,  concurred ;  Van  Bsuiirr,  P.J.,  dissented. 


EERR  et  al.j  Respondents,  v.  DILDINE  ab  Adhinibtka- 

TBIZ,  ETC.,  OF    DiLDINE,  DbOEASED,  IMPLEADED,  BTO., 

Appellant. 

SUPBEME    COUBT,    FiFTH    DSPABTMENT,    GeNEBAL    TeBM  ; 

June,  1891. 
§§  1294, 1301,  1316,  1336. 

Appeal—^hen  properly  taken  fr&m  final  judgment  entered  after  tntdr- 
200tf<(>ry^u<2^iiM»t — etare  deems. 

Where  a  defendant  demurred  to  a  complaint  in  an  action,  argued  in 
support  of  the  demurrer,  and  opposed  an  application  for  final 
judgment  made  after  he  had  failed  to  answer  over  as  permitted  by 
an  interlocutory  judgment  OTerruling  the  demurrer, — Eeld,  that 
such  final  judgment  was  not  taken  by  default;  that  an  appeal 
from  the  final  judgment  on  which  a  review  of  the  interlocutory 
judgment  was  asked  was  weU  taken,  and  brought  up  for  review 
the  interlocutory  judgment. 

Where  the  general  term  of  the  supreme  court  has  determined,  on  appeal 
from  an  order  denying  a  motion  to  dissolve  an  injunction,  that 
the  complaint  in  the  action  does  not  state  a  cause  of  action,  and 
it  appears  on  a  subsequent  appeal  from  a  judgment  overruling 
a  demurrer  to  the  complaint  that  the  conclusions  reached  on 
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rach  former  appeal  cover  the  whole  case,  they  must  detemune 
the  law  of  the  case  so  far  as  such  court  is  concerned. 
(Deeided  June  2,  1891.) 

Appeal  by  defendant  Dildine  from  a  final  judgment 
entered  in  accordance  with  the  directions  of  an  interlocu- 
tory judgment  overruling  the  defendant's  demurrer  to 
plaintiffs  complaint,  by  which  appeal,  as  indicated  by  her 
notice,  the  defendant  intends  to  bring  up  for  review  the 
interlocutory  judgment  also. 

This  action  was  commenced  in  May,  1886,  by  the  plaintifb 
against  one  Zacharias  Dildine  and  Edward  P.  Oarr  to  set 
aside  as  fraudulent  and  void  a  chattel  mortgage  made  by 
said  Carr  to  said  Dildine ;  or  in  case  that  relief  is  denied, 
for  an  accounting  and  discovery  of  moneys  received  from  the 
mortgaged  property  and  for  a  temporary  in  junction  restrain- 
ing the  defendant  Dildine  from  selling  the  mortgaged 
property. 

The  complaint  set  forth  that  in  May,  1884,  said  Dildine 
sold  his  stock  of  goods  and  fixtures  in  store  to  the  defend- 
ant Carr  for  $4000,  and  took  a  mortgage  on  the  property 
for  $2500  of  the  purchase-money;  that  among  other 
things,  this  mortgage  provided  that  the  ^*  mortgagor  has  the 
privilege  of  selling  all  of  said  property  except  the  fixtures 
for  cash  and  on  credit  on  reasonable  time,  and  to  good  re- 
sponsible parties  on  time  and  credit,  the  mortgagor  to  apply 
on  the  mortgage,  and  to  receive  and  apply  the  entire  pro- 
<5eeds  of  said  sales,  both  cash  and  credit,  upon  the  debt  se- 
cured by  the  mortgage ;  to  have  the  privilege  and  may  use  a 
part  of  the  proceeds  of  the  sales  of  said  property  to  replen- 
ish this  stock  with  other  goods  of  like  character  and  value, 
the  stock  so  purchased  and  substituted  in  the  place  and 
stead  of  those  which  were  sold  to  procure  it,  and  the  pro- 
eeeds  of  the  sales  of  the  stock  so  bought  to  replenish,  also  to 
be  a  part  and  received  and  applied  in  the  payment  upon  the 
debt  which  this  mortgage  is  given  to  secure,  and  this  sub- 
stituted property  to  be  placed  by  renewals  once  in  sixty 
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days  of  the  mortgage  in  the  room  and  stead  of  those  which 
the  property  was  sold  to  procure ;"  that  Can-  made  to  DiU 
dme  a  renewal  mortgage  on  the  expiration  of  each  sixty 
days  thereafter,  containing  like  conditions,  each  of  which 
was  filed  in  the  office  of  the  town  clerk  immediately  after 
their  delivery;  that  the  last  of  these  renewal  mortgages 
was  dated  Febmary  13,  1886,  and  was  made  by  Carr  to 
Dildine,  to  secure  the  payment  of  the  sam  of  $1540  in 
monthly  instalments  of  $50  each  and  interest  on  the  snm 
unpaid  imtil  April  13, 1886,  when  the  whole  amount  of  the 
balance  should  become  due ;  that  on  April  12, 1886,  said 
Dildine  took  the  property  into  his  possession  under  the 
power  given  him  in  the  mortgage,  and  at  the  time  of  the 
commencement  of  this  action  still  had  it  in  his  possession ; 
that  on  April  19, 1886,  the  plaintiff,  who  had  previously  re> 
covered  a  judgment  against  defendant  Carr,  issued  an  execu- 
tion thereon  to  the  sheriff  of  the  proper  county,  who  levied 
upon  the  goods  in  Dildine's  possession ;  and  that  Dildine, 
notwithstanding  the  levy,  advertised  them  for  sale  and  was 
about  to  sell  them  under  his  mortgage. 

The  plaintiff  also  alleged  that  this  execution  was  still  in 
the  hands  of  the  sheriff  wholly  unsatisfied ;  that  during  the 
time  Carr  had  the  goods  in  his  possession  he  bought  and 
sold  large  quantities  of  merchandise  on  which  he  made 
large  profits ;  that  a  large  portion  of  the  moneys  that  came 
into  his  hands  from  such  sales  was  used  neither  in  payment 
of  the  mortgage  or  to  purchase  other  goods  to  replenish  the 
stock,  but  was  applied  by  him  to  his  own  personal  use  and 
benefit  with  the  knowledge  and  consent  of  said  Dildine ; 
that  there  was  owing  for  goods  sold  by  Carr  on  credit  seven 
or  eight  hundred  dollars,  which  Dildine  refused  to  apply  on 
the  mortgage ;  and  that  the  goods  taken  by  Dildine  (about 
$1500  worth)  were  purchased  by  Carr  on  credit,  and  that 
Carr  is  insolvent  and  has  no  other  property  out  of  which  to 
satisfy  plaintiff's  judgment. 

The  defendant  Carr  did  not  plead  to  this  comphdnt. 
The  defendant  Dildine  demurred  the  complaint,  and  upon 
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the  issue  thus  joined  trial  was  had  at  Erie  couuty,  special 
term,  October,  1886,  which  resulted  iu  au  order  overruliug 
the  detuarrer.  Upon  this  order  au  interlocutory  judgment 
was  thereafter  in  December,  1886,  duly  entered,  which  per- 
mitted the  defendant  Dildine  to  serve  au  answer  upon  pay- 
ment  of  costs,  and  directed  that  the  final  judgment  be  entered 
in  case  of  failure  to  do  so,  should  be  settled  by  the  court. 

In  May,  1887,  final  judgment  not  having  been  entered, 
the  defendant  Dildine  moved  for  an  order  directing  that 
the  complaint  be  dismissed,  or  that  the  plaiutifi  be  required 
to  enter  final  judgment,  and  an  order  was  made  on  this  mo- 
tion, directing  the  final  judgment  to  be  entered. 

The  plaintiif,  without  procuring  settlement  of  final  judg- 
ment, thereupon  entered  final  judgment,  adjudging  the 
mortgages  described  in  the  complaint  fraudulent  and  void, 
and  that  the  plaintiffs  recovered  of  defendant  Dildine  the 
sum  of  $74.25  costs. 

In  July,  1887,  the  defendant  Dildine  moved  at  special 
term  to  set  aside  that  judgment  as  irregular  on  the 
ground  that  it  had  not  been  settled  by  the  court.  The 
motion  was  denied  and  an  appeal  taken  to  the  general 
term,  both  from  the  order  denying  the  motion  and  from  the 
final  judgment,  and  that  court  reversed  the  order  of  the 
special  term  and  directed  that  the  motion  to  set  aside  the 
judgment  be  granted  with  costs  of  the  motion  and  costs  of 
the  appeal  (see  Kerr  v.  Dildine,  14  i\^.  Y.  Civ.  Pro.  176). 
Thereafter  an  application  was  made  by  the  plaintiff  for 
final  judgment,  and  in  June,  1890,  the  final  judgment  was 
signed  and  duly  entered,  and  this  appeal  thereafter  taken. 
The  defendant  Dildine  died  after  the  determination  of 
the  general  term  that  judgment  entered  in  December,. 
1886,  should  be  set  aside,  and  before  final  judgment  was- 
again  entered,  and  the  action  was  revived  against  the  present 
defendant  his  administratrix. 

De  MerviUe  Page  {Iromg  Pame,  attorney),  for  defea-^ 
dant,  appellant* 
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Defendant's  appeal  from  the  final  judgment  brings  up 
for  review  the  interlocutoiy  judgment  and  orders  {Code 
Civ.  Pro.  §§  1301,  1316, 1336).  The  appeal  from  the  final 
judgment  lies,  although  no  answer  was  interposed  after  the 
demurrer  was  overruled  (Smith  v.  Rathbun,  88  N.  Y.  660 ; 
Desilver  v.  Holden,  6  N.  T.  Civ.  Pro.  121 ;  Dick  v.  Liv- 
ingston, 41  SuHy  455  ;  Sheridan  v.  Sheridan  Electric  Light 
Co.,  38  Eun,  396  ;  Patterson  v.  McCunn,  38  Bun,  531-534 ; 
Raynor  v.  Raynor,  94  JfT.  Y.  248). 

This  case  is  not  within  the  spirit  or  intention  of  Code  Civ. 
Pro,  §  1244.  The  revisor's  notes  to  this  section  state  that 
it  is  in  accordance  with  Flake  v.  Van  Wagenen  (54  N.  Y. 
26),  Innes  v.  Purcell  (58  Id.  390),  Miller  v.  Tyler  (58  Id. 
477).  Those  cases  are  all  based  upon  the  principle  that  the 
appellant,  by  failing  to  appear  and  object  in  the  lower  court, 
had  consented  to  and  acquiesced  in  the  order  of  judgment 
made  below,  and  therefore  could  not  raise  his  objections  for 
the  first  time  in  the  appellate  court  (Sheridan  v.  Sheridan 
Elec.  Ca,  38  Hun,  396).  In  this  case  the  defendant  appeared 
at  every  opportunity  given  him  by  the  plaintiflE.  The  plain- 
tiff could  not  take  their  judgment  without  application  to 
the  court  upon  notice  to  defendant  who  appeared  and  op- 
posed the  application.  This  judgment  was  not  rendered  by 
•default.  The  defendant's  pleadings  stand  upon  the  recoi*(L 
It  is  clear  that  the  words  ^'  rendered  by  default,"  mean  by 
•default  upon  argument  duly  noticed,  and  not  upon  default 
•of  compliance  with  some  portions  of  an  order  or  judgment. 
In  foreclosure  cases  where  no  answer  is  interposed,  the  judg- 
ment may  be  appealed  from  upon  questions  of  priority  of 
subsequent  incumbrances.  No  appeal  lies  direct  to  the 
court  of  appeals  from  the  order  of  the  general  term  aflSrm- 
ing  or  overruling  the  interlocutory  judgment,  and  the 
revisers  could  not  have  intended  it  to  be  necessary  to  allow 
such  an  appeal  as  to  a  final  judgment  that  it  should  be  neces- 
essary  for  defendant  to  subsequently  interpose  an  answer  in 
order  to  review  the  general  term  decision  upon  a  question 
of  law  solely  involved  by  the  demurrer,  in  the  court  of 
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appeals  (see  Bogardos  v.  N.  Y.  L.  Ins.  Oo.,  101  N.  T. 
328 ;  Thomas  v.  U.  &  B.  R  R  Co.,  97  Id.  245 ;  Litchfield 
V.  Flint,  104  Id.  543 ;  Reese  v.  Smyth,  95  Id.  645). 

W.  F.  Machey  {John  C.  OMinSy  attorney),  for  plaintiff 
respondent. 

The  defendant  having  failed  to  answer  within  twenty 
days  after  service  of  the  interlocutory  judgment,  was  in  de- 
fault {Code  Ow.  Pro.  %  1212,  subd.  2 ;  Saltus  v.  Kip,  2  AVb. 
Pr.  382;  De  Forest  v.  Baker,  1  Ahb.  Pr.  \N.  S."]  34; 
Flake  v.  Van  Wagenen,  54  ST.  F.  25 ;  3  Waifs  Practice, 
p.  640,  §  6  ;  Innes  v.  Purcell,  58  N.  T.  388 ;  King  v.  Staf- 
ford, 15  How.  Pr.  30 ;  Aymar  v.  Chase,  1  Code  R.  \N.  aSI] 
141;  Schmidt  v.  Arguimban,  46  How.  Pr.  105;  Hoff- 
nung  V.  Grove,  18  Ahh.  Pr.  14,  142 ;  Hanna  v.  Dexter, 
15  Id.  135).  And  the  failure  to  comply  with  the  con- 
ditions of  the  interlocutory  judgment  rendered  that  judg- 
ment, striking  out  the  demurrer  final  precisely  the  same  as 
though  the  demurrer  had  been  overruled  without  leave  to 
withdraw  and  answer.  The  demurrer  having  been  over- 
ruled and  no  answer  having  been  interposed,  there  was  no 
pleading  on  the  part  of  the  defendant  and  no  issue  in  the 
-case,  and  the  plaintiffs  were  entitled  to  take  like  proceedings 
to  perfect  judgment  as  though  no  demurrer  had  been  put 
in,  and  take  judgment  by  default.    See  cases  cited  above. 

No  apped  lies  from  a  judgment  entered  upon  a  default. 
{Code  Cvo.  Pro.  %  1294 ;  Flake  v.  Van  Wagenen,  54  N. 
T.  26  ;  Goldschmidt  v.  Goldschmidt,  47  N.  T.  Super.  [J. 
&  S.]  184 ;  Hoag  v.  Hatch,  16  N.  T.  Cvo.  Pro.  117 ; 
Avery  v.  Woodin,  44  Hun,  266 ;  Miller  v.  Tyler,  58  N.  T. 
477 ;  Innes  v.  Purcell,  58  Id.  388 ;  McMahon  v.  Rauhr,  47 
Id.  67 ;  Greenleaf  v.  Brooklyn,  etc.,  R.  R.  Co.,  37  Hun, 
436 ;  Cameron  v.  Equitable  Life  Ass.  Soc.,  45  N.  Y.  628). 

The  interlocutory  judgment  was  properly  entered  pm- 
snant  to  section  1021  of  ^e  Code  of  Civil  Procedure,  and 
the  remedy  of  the  defendant  was  by  appeal  from  the  inter- 
locutory judgment  {Code  Ovo.  Pro.  §§  1349,  1353,  3239; 
Walker  V.  Spencer,  86^.  T.  162;  Liegeoisv.  McCracken, 
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22  Hun,  69 ;  Liegevifi  t;.  McCracken,  83  N.  T.  624,  aud 
flee  uote  to  §  1350,  Throap^s  Code;  Cambridge  Vallej 
Nat.  Bk.  V.  Lynch,  76  iT.  Y.  514 ;  Carter  v.  De  Camp,  » 
i\r.  y.  (7^i;.  Pro.  214).  The  defendant  ehoald  liave  made  a 
motion  to  set  aside  the  final  judgment  for  irregularity  and 
appealed  from  the  order  denying  that  motion  (Carter  v. 
De  Camp,  eupra).  The  clear  intention  of  the  legifilature 
was  to  allow  an  appeal  from  interlocutory  judgments  (sec* 
1349),  and  it  provides  by  section  1353  the  papers  upon  which 
it  shall  be  heard,  and  by  section  3239  for  the  awarding  of 
costs  upon  such  an  appeal.  It  evidently  did  not  intend  to 
allow  a  party  to  disregard  the  interlocutory  judgment,  and 
neither  comply  with  its  provisions  nor  appeal  thei-efi-om,  and 
wait  until  final  judgment  was  entered,  and  then  appeal  from 
that  and  seek  then  to  review  all  the  proceedings  prior  to 
entry  of  the  interlocutory  judgment,  when  he  had  failed  so 
to  do  by  an  appeal ;  because  it  will  be  sedn  by  section  1350 
that  ^' where  final  judgment  is  taken  at  special  or  trial 
term  after  the  afirmance  upon  an  appeal  to  the  general 
term,  of  an  interlocutory  judgment,  ...  an  ap- 
])eal  to  the  general  term  from  the  final  judgment  brings 
up  for  i-eview  only  the  proceedings  to  take  final  judgment, 
or  upon  which  the  final  judgment  was  taken  "  (Bell  v.  Sun 
Publishing  Co.,  1  Law  BvU.  29 ;  Raynor  v.  Ray  nor,  94 
N.  Y.  248).  It  is  the  general  rule  that  appeals  from  judg- 
ments to  the  general  term  are  confined  to  final  judgments 
{fiode  Cm.  Pro.  %  1346).  But  special  provision  is  made  by 
section  1349  for  appeals  to  the  general  term  from  interlocu- 
tory judgments  (Raynor  v.  Raynor,  94  N.  Y.  250.  Bay- 
lies on  New  Trials  and  Appeals^  p.  212,  etc.,  where  the 
practice  on  appeals  from  interlocutory  judgments  is  dis* 
cussed  and  the  cases  collated). 

DwioHT,  P.J. — The  action  was  brought  by  the  plain* 
tiffs,  as  judgment  creditors  of  Edward  P.  Kerr,  against  him 
and  Zachariah  Dildine,  to  set  aside  a  chattel  mortgage  ex- 
ecuted by  Kerr  to  Dildine,  as  fraudulent  and  void  as  against 
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the  p1ainti£b'  jadginent,  and  the  execution  thereon  issaed, 
and  in  aid  of  such  execution.  The  defendant  Eerr  made 
no  defence  or  appearance  in  the  action.  The  defendant 
Zachariah  Dildlne  demurred  to  the  complaint  on  the 
ground,  among  others,  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  issue  of  law  thus 
joined  was  tried  at  special  term,  and  an  order  was  made 
overruling  the  demurrer  and  directing  judgment  thereon  in 
favor  of  the  plaintiffs,  but  with  leave  to  the  defendant 
Zachariah  Dildine  to  withdraw  his  demurrer  and  answer 
over  in  twenty  days,  on  the  payment  of  costs;  and  an 
interlocutory  judgment  was  entered  accordingly,  which 
directed  that  the  final  judgment,  to  be  entered  in  case  the 
defendant  did  not  answer,  should  be  settled  by  the  court. 

The  defendant  Zachariah  Dildine  did  not  appeal  from 
the  interlocutory  judgment,  nor  pay  the  costs,  nor  serve  an 
answer  to  the  complaint,  but  before  the  entry  of  final  judg- 
ment  he  died,  and  the  defendant  Anna  Dildine,  as  adminis- 
tratrix of  his  estate,  was  substituted  for  him  as  defendant 
in  the  action. 

Subsequently  the  plaintiffs  moved  at  a  special  term, 
held  by  the  same  judge  who  granted  the  interlocutory  judg- 
ment, for  a  settlement  of  the  final  judgment  to  be  entered 
in  the  action,  which  motion,  as  the  judgment  recites,  was 
opposed  by  counsel  for  the  defendant,  and  the  final  judg- 
ment as  thereupon  settled  by  the  court  was  entered  by  the 
plaintiffs.     From  that  judgment  this  appeal  was  taken. 

The  objection  that  the  appeal  will  not  lie  because  the 
judgment  was  taken  by  default  is  not  at  all  tenable.  The 
defendant  has  not  been  in  default  at  any  state  of  the  action. 
He  duly  served  and  argued  his  demurrer  and  appeared  to 
■oppose  the  entry  of  final  judgment.  His  defence  has  al- 
ways  been  on  the  law,  and  he  served  no  answer  because  he 
had  no  answer  to  make  to  the  facts  as  alleged  in  the  com- 
plaint. Those  facts  are  all  admitted  by  his  demurrer,  and 
4hey  remain  admitted  for  all  the  purposes  of  the  action. 
His  sole  pleading  was  his  demurrer,  and  upon  that  he  in« 
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nsts.  He  was  not  required  to  appeal  from  the  interlocutur v 
jodgment;  be  had  a  right  to  reaerve  hia  appeal  UDtil  the 
final  judgment  was  entered  (Code  of  Civ.  Pro.  §  1316) ; 
and  there  were  manifes^adyantagea  in  doing  eo.  The  finnl 
judgment  waa  not  taken  by  default ;  on  the  contrary  the 
defendant  appeared  and  oppoaed  the  application  therefor. 
In  the  cases  principally  relied  upon  by  the  respondent,  there 
waa  not  only  failure  to  answer  but  failure  to  oppose  the  ap* 
plication  for  judgment,  so  that  in  those  cases  judgment  was 
in  fact  taken  by  default  (Flake  v.  Van  Wagenen,  54  N. 
r,  26;  Innes  v.  Purcell,  68  N.  T.  388;  Greenleaf  v. 
Brooklyn,  etc.,  R.  R.  Co.,  37  ZTtm,  436.). 

But  the  practice  adopted  by  the  defendant  is  sustained 
by  affirmative  authority  (DeSilver  v.  Holden,  6  N,  T.  Civ. 
Pro.  121 ;  Dick  v.  Livingston,  41  Sun.  456-;  Sheridan  v. 
Sheridan  Electric  Light  Co.,  38  //im,  396 ;  Patterson  v. 
McCunn,  Id.  681;  Smith  v.  Rathbun,  88  iT.  F.  660; 
Raynor  v.  Raynor,  94  Jf.  T.  248).  There  can  be  no  ques- 
tion but  that  the  appeal  was  well  taken  in  this  case,  nor  that 
it  brings  up  for  review  the  interlocutory  judgment  which 
overruled  the  defendant's  demurrer,  and  held  the  facts 
stated  in  the  complaint  sufficient  to  establish  a  cause  of  ao* 
tion  in  favor  of  the  plaintiffs  against  the  defendant  Zacha- 
riah  Dildine. 

That  question  we  regard  as  already  decided  in  this 
court,  adversely  to  the  plaintiffs'  contention,  by  the  decision 
rendered  in  the  same  action,  on  an  appeal  by  the  defendant 
from  an  order  denying  his  motion  to  vacate  a  preliminary 
injunction  granted  therein.  The  decision  is  reported  in  6 
ilT.  T.  State  Rep,  at  page  163.  In  that  case  the  opinion  of 
the  court  by  Bradley,  J.,  considers  the  question  in  two  as* 
pects,  (1)  whether  the  allegations  of  the  complaint  show  the 
chattel  mortgage  in  question  to  have  been  void  as  to  cred- 
itors from  its  inception,  and  therefore  the  legal  title  to  the 
property,  as  to  creditors,  remained  in  the  judgment  debtor ; 
and  (2)  whether  they  show  an  interest  in  the  property  re> 
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maining  in  the  mortgagor  which  coald  be  reached  by  his 
creditors  in  equity. 

Both  of  these  questions  were  answered  by  the  court  in 
the  negative.  In  respect  to  the  first  question  it  was  held 
that,  so  far  as  appeared  by  the  complaint,  '^  the  mortgage 
was  valid  in  its  inception  as  against  creditors,"  and  could 
not  be  set  aside  as  fraudulent.  It  was  also  held  with  equal 
distinctness  that  a  cause  of  action  was  not  made  out  in  the 
other  aspect  of  the  case  for  the  want  of  an  allegation  that 
an  execution  had  been  returned  unsatisfied.  The  language 
of  the  opinion,  on  that  subject,  is  as  follows :  "  The  facts 
alleged  by  the  plaintifis  seem  to  go  in  support  of  an  equit- 
able remedy  and  relief.  But  to  support  an  action  to  reach 
equitable  interests  or  assets,  which  are  not  the  subject  of 
levy  and  sale  by  execution,  the  remedy  at  law  by  its  ordi- 
nary process  must  be  first  exhausted.  This  can  be  evidenced 
only  by  the  return  of  execution  unsatisfied,  which  for  the 
purpose  of  such  equitable  remedy  is  a  condition  preced- 
ent " ;  citing  Estes  v.  Wilcox  (67  JV.  T.  264),  and  Adee  v. 
Bigler  (81  Id.  349).  These  conclusions  seem  to  cover  the 
whole  case,  and  they  must  determine  the  law  of  the  case,  so 
far  as  this  court  is  concerned,  upon  the  main  question  raised 
by  this  appeal. 

The  final  and  interlocutory  judgments  appealed  from 
must  be  reversed,  with  costs,  the  demurrer  allowed  and 
judgment  ordered  for  the  defendant  thereon,  but  with  leave 
to  the  plaintiffs  to  serve  an  amended  complaint,  within 
twenty  days,  upon  payment  of  the  costs  of  the  demurrer 
and  of  this  appeal. 


Maoombbb  J.,  concurred. 
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TITMAN  €t  al.,  Rbspondicntb,  v.  THE  MAYOR,  AL- 

DERMEN,  AND  COMMONALITY  OF  THE 

CITY  OF  NEW  YORK,  Appkllaotb. 

SuPBEMB  CouBT,   F1B8T    Depabtment,  Gensbal    Tebm; 
May,  1891. 

§  3307,  sub  6. 

Bktfiffi  f^n—^hen  mileags  not  coUeetibU  &n  mecuUon  in  New  Torh 

county. 

The  sheriff  of  the  city  and  county  of  New  York  ia  not  now  entitled 
to  any  mileage  on  an  execution. 

Laws  of  1890,  chapter  583,  relating  to  the  office  of  sheriff  of  the  city 
and  county  of  New  York,  should  be  construed  as  providing  for 
the  fees  of  the  sheriff  of  that  city  and  county  as  an  entirety,  and 
as  having  replied  by  implication  that  part  of  section  8307,  subd. 
6,  of  the  Code  of  Civil  Procedure,  which  allows  the  sheriff  for 
mileage  on  execution. 

{Decided  May  16,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county,  special  term,  denying  a  motion  for  a  new 
taxation  of  costs,  and  that  the  item  of  sheriflf's  mileage  on 
execution  stricken  from  the  bill  by  the  clerks  on  taxation 
thereof  be  allowed. 

The  facts  are  stated  in  the  opinion, 

Terence  Farley  ( William  H.  Glark^  corporation  counsel); 
for  defendant,  appellant. 

Z.  Lafivn  Kellogg^  for  plaintife,  respondents 

Lawrence,  J. — Upon  the  taxation  of  costs  by  the  clerk 
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it  was  claimed  that  the  defendants  were  entitled  to  charge 
mileage  for  the  alierifi  on  the  execution  at  the  rate  of  10 
cents  per  mile.  The  clerk,  on  objection,  stmck  ont  the  item, 
which  adjustment  was  sustained  on  appeal  to  the  special 
term.  The  defendants  claim  the  right  to  tax  mileage  for 
the  sheriff  under  subdivision  6  of  section  3307  of  the  Code 
of  Civil  Procedure,  which  provides  that  the  sheriff  shall  be 
entitled  to  charge  ^^  for  mileage  upon  an  execution,  for  each 
mile,  going  only,  ten  cents,  to  be  computed  as  prescribed  in 
subdivision  first  of  this  section." 

By  chapter  523  of  the  laws  of  1890,  entitled  "  An  act 
in  relation  to  the  office  of  sheriff  of  the  city  and  county  of 
New  York,"  it  is  provided  (subdivision  6  of  section  17)  that 
the  sheriff  is  entitled  ^^  for  receiving  an  execution  a^^ainst 
property,  entering  it  in  his  books,  searching  for  property, 
and  postage  on  the  return,  when  made  through  tlie  post- 
office,  one  dollar  and  fifty  cents.*    If  required  by  the  sheriff, 

♦  For  convenience  in  references  we  here  give  a  copy  of  section  17 
of  chapter  628  of  the  laws  of  1890  fixing  the  fees  of  the  sheriffs  of 
the  city  and  county  of  New  York. 

I  17.  For  the  services  hereinafter  specifled,  the  sheriff  of  the  city 
and  county  of  New  York  shall  collect  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint  or  a  notice  specifled  in  section  419  or  section  428  of  the 
Code  of  Civil  Procedure,  one  dollar  and  fifty  cents  for  each  person 
served. 

2.  For  levying  a  warr  ant  of  attachment  against  the  property  of 
the  defendant  or  for  executing  a  requisition  to  replevy  one  or  more 
chattels,  five  dollars;  and  where  the  warrant  of  attachment  or  writ 
of  replevin  is  vacated  or  set  aside  by  order  of  the  court,  such  addi- 
tional compensation  for  his  trouble  and  expenses  in  taking  possession 
and  preserving  the  property,  as  the  judge  issuing  the  warrant,  or  in  a 
case  of  replevin  as  the  court  or  judge  thereof,  allows,  and  the  judge 
or  court  may  make  an  order  requiring  the  party  liable  therefor  to  pay 
the  same  to  the  sheriff.  For  making  and  filing  a  description  of  real 
property  or  an  inventory  of  personal  property  attached,  fifty  cents 
for  each  folio;  for  each  necessary  copy  thereof  twenty  cents  for  each 
folio;  together  with  suitable  compensation  to  the  appraisers  not  to 
exceed  four  dollars  for  each  appraiser  for  each  day  actually  employed. 
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that  fee,  together  with  bis  fee  for  the  return  of  the  execution^ 
must  be  paid  by  tbe  person  in  whoee  behalf  the  execution  i& 


For  adTertisingp  for  aale,  during  the  pendency  of  the  action,  personal 
property  attached,  the  same  feee  as  are  allowed  to  tlie  sheriff  for  ad- 
Tertiaing  perwnal  property  for  sale  by  virtue  of  an  ezecation.  If  aD 
action  is  settled  either  before  or  after  judgment  the  sheriff  is  entitled 
to  poundage  upon  the  Talue  of  the  property  attached,  not  exceeding 
the  sum  at  which  the  settlement  is  made. 

8.  For  making  and  certifying  a  copy  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit  or  other  papers  or  records  in  his 
office  where  no  fee  therefor  is  specially  prescribed  by  law,  twenty 
cents  for  each  folio ;  and  for  searching  for  levies,  sales  or  other  pro- 
ceedings on  file  in  his  office  and  certifying,  one  dollar  for  each  name- 
searched  against. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record, 
one  dollar  for  each  cause  placed  on  the  calendar  for  trial  by  a  jury,  to 
be  paid  by  the  party  first  putting  the  cause  on  the  calendar  for  that 
term.  But  the  sheriff  is  not  entitled  to  more  than  three  dollars  for 
calendar  fees  in  any  one  action.  The  clerk  shall  not  put  a  cause 
upon  the  calendar  for  trial  by  a  jury  until  the  fee  specified  in  this  sub> 
division  is  paid  to  him.  Where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issue  as  prescribed  in  section  977  of  the 
Code  of  Civil  Procedure,  the  party  moving  the  trial  must  pay  to  the 
clerk  the  calendar  fee  or  fees  remaining  unpaid,  to  be  paid  over  by 
him  to  the  eheriff. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry,  or 
to  try  the  validity  of  a  claim  to  personal  property  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution,  or  in  obedience  to  a  precept 
issued  by  commissioners  appointed  to  inquire  concerning  the  incom- 
petency of  a  person  to  manage  himself  or  his  affairs,  in  consequence 
of  idiocy,  lunacy,  or  habitual  drunkenness,  or  in  any  case  not  provided 
for  in  the  last  preceding  subdivision  of  this  section,  including  the 
making  and  return  of  the  inquisition  when  required,  for  each  juror 
notified,  fifty  cents ;  for  attending  a  jury  when  required  in  such  a 
case,  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his 
books,  searching  for  property,  and  postage  on  the  return  when  made 
through  the  post-office,  one  dollar  and  fifty  cents.  If  required  by 
the  sheriff,  that  fee,  together  with  his  fee  for  the  return  of  the  exe- 
cution, must  be  paid  by  the  person  in  whose  behalf  the  execution  is 
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iBBuedy  at  the  time  when  it  is  delivered  to  the  fiheriff,  who- 
is  not  bound  to  execute  it  unless  the  fee  is  paid." 

israed  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound 
to  execute  it  unless  the  fee  is  so  paid. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  money  in  an  action 
or  special  proceeding;  or  by  virtue  of  a  warrant  for  the  collection  of 
money  issued  by  the  comptroller,  five  per  centum  upon  the  first  one 
thousand  dollars  coUected ;  two  and  one-half  per  centum  on  the  next 
nine  thousand  collected;  and  one  per  centum  on  all  sums  over  and 
above  ten  thousand  dollars.  Where  a  settlement  is  made  after  a  levy 
by  virtue  of  an  execution,  the  sheriff  is  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which 
the  settlement  is  made. 

8.  For  advertising  real  or  personal  property  for  sale  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrant  specified  in 
the  last  subdivision,  two  dollars  and  fifty  cents  in  all  cases  where 
the  amount  of  the  judgment  under  such  sale  is  to  be  made  is  lees 
than  one  thousand  dollars;  and  five  dollars  in  all  other  cases. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property 
by  virtue  of  an  execution,  twenty-five  cents  for  each  folio.  For 
drawing  and  executing  a  conveyance  upon  a  sale  of  real  property, 
five  dollars  to  be  paid  by  the  grantee.  Where  two  or  more  executions 
against  the  property  of  one  judgment  debtor  are  in  the  hands  of  the 
sheriff  at  the  time  when  the  property  is  first  advertised,  the  sheriff 
is  entitled  to  advertising  fees  upon  only  one  execution,  and  he  must 
elect  upon  which  execution  he  will  receive  the  same. 

10.  For  returning  any  mandate  which  he  is  required  by  law  to 
return,  twenty-five  cents.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  delivered  as  prescribed  in 
section  1266  of  the  Code  of  Civil  Procedure,  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling  and 
conveying  real  property  in  pursuance  of  a  direction  conUdned  in  a 
judgment,  the  like  fees  as  for  the  same  services  upon  the  sale  of  real 
property  by  virtue  of  an  execution;  but  where  real  property  is  sold 
under  a  judgment  in  an  action  to  foreclose  a  mortgage,  the  sheriff's 
entire  compensation  shaU  not  exceed  fifty  dollars. 

12.  For  taking  any  bond  or  undertaking  which  he  is  authorised 
to  take,  one  dollar,  and  the  notary's  fees  to  any  afildavits  or  ac- 
knowledgments. For  a  certified  copy  of  such  bond  or  undertaking, 
fifty  cents. 

18.  For  executing  any  mandate  requiring  him  to  pat  a  person  into 
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That  act  with  great  minutenesB  and  detail  specifies  the 
fees  which  the  sheriff  of  the  city  and  coanty  of  New  York 


poaeeoeion  of  real  property,  and  removing  the  person  in  possession^ 
Hvti  dollars. 

14.  For  each  person  committed  to  or  discharged  from  prison 
in  an  Sction  or  special  proceeding,  one  dollar,  to  be  paid  by  the  per- 
son at  whose  instance  he  is  imprisoned. 

15.  For  bringing  up  a  prisoner  upon  any  writ  of  habeas  corpus, 
one  dollar  and  fifty  cents ;  and  for  attending  the  court  or  judge 
thereupon,  one  dollar  for  each  day. 

16.  For  attending  on  the  justification  of  sureties  to  any  bond  or 
4indertaking,  one  dollar  for  each  attendance. 

It  is  also  provided  in  the  act  referred  to  in  section  12,  that 
^*  whenever  the  sheriff  is  required  by  law  to  sell  real  or  personal 
property,  he  may,  and  if  requested  in  writing  by  any  party  or  by  the 
attorney  to  the  action  or  proceeding  in  which  such  sale  shall  be 
made,  he  must  cause  such  sale  to  be  made  through  an  auctioneer. .  . . 

**  The  said  sheriff  is  hereby  authorized  and  directed  to  withhold 
from  the  proceeds  of  the  sale  a  sum  sufficient  to  compensate  the 
auctioneer  for  the  services  rendered  by  him  in  conducting  such  sale, 
together  with  all  necessary  disbursements  of  such  auctioneer  as  may 
be  approved  by  the  sheriff  or  by  the  attorneys  for  the  parties  to  the 
said  action  or  proceeding,  and  to  pay  over  such  sum  to  the  said  auc- 
tioneer;  but  in  no  case  shall  such  auctioneer's  fee  exceed  the  custo- 
mary market  rate  of  auctioneers'  fees  for  similar  services." 

§  18  provides  for  the  advertising  by  the  sheriff  of  for  sale  of  per- 
sonal property  under  any  process  or  mandate  of  the  court  to  be  ad- 
vertised in  not  exceeding  two  daly  papers;  one  of  which  must  be  a 
morning  paper  except  in  case  of  sale  of  perishsble  property,  in  which 
case  the  sale  may  be  made  without  advertisement;  and  also  provides 
that  ^*  the  cost  of  such  advertising  shall  be  retained  by  the  said  sheriff 
from  the  proceeds  of  the  sale,  and  by  him  paid  to  the  newspaper  or 
newspapers  in  which  such  advertisement  shall  be  printed." 

I  14  provides  that  **the  sheriff  of  the  city  and  county  of  New 
York  shall  also  deduct  from  the  proceeds  of  the  sale,  the  amounts  by 
him  paid  or  to  be  paid  for  cartage,  and  for  the  transportation  of  the 
goods,  as  well  as  such  sums  as  he  may  have  paid  to  keepers  or  cus- 
todians, or  for  storage  of  the  property  as  hereinafter  provided,  to- 
gether with  the  simis  paid  by  him  for  insurance  or  expended  neces- 
.sarily  in  the  protection  and  preservation  of  the  property." 

f  16  provides  that  **  the  said  sheriff  is  hereby  authorized  to  store 
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Bhall  be  entitled  to  receive  for  the  rendition  of  different  ser- 
vices, and  in  referring  to  the  fees  which  the  sheriff  is  en- 
titled to  receive  upon  an  execution  it  omits  all  reference  to 
mileage.  By  its  twenty-third  section  it  repeals  all  acts  and 
parts  of  acts  inconsistent  therewith. 

We  are  of  the  opinion  that  the  act  is  to  be  construed  a& 
providing  for  the  fees  of  the  sheiifi  of  the  city  and  county 
of  New  York  as  an  entirety,  and  that  it  is  to  be  regarded  as^ 
having  repealed  by  implication  that  part  of  subdivision  6  of 
section  3307  of  the  Code  of  Civil  Procedure,  which  allows 
the  sheriff  for  mileage  on  executions ;  in  other  words  the 
act  provides  a  general  scheme  in  relation  to  the  fees  of  the 
sheriff  of  the  city  and  county  of  New  York,  independently 
of,  and  uncontrolled  by,  the  general  provisions  of  the  Code 
of  Civil  Procedure  in  relation  to  the  fees  of  sheriffs. 

We  think  this  is  entirely  clear  when  a  compaiison  is 
instituted  between  the  sixteenth  subdivision  of  section  17 
of  the  act  of  1890  and  the  21  subdivisions  of  section  3207 
of  the  Code  of  Civil  Procedure.  The  two  sections  will  be 
found  to  relate  mainly  to  the  same  services,  and  the  fees  for 
performing  the  same  are  as  distinctly  specified  in  the  act  of 
1890  as  in  the  general  provisions  of  the  Code. 

The  taxation  of  the  clerk  was  right ;  and  the  order  be- 
low should  be  aflSrmed,  with  $10  costs  and  disbursements. 

Van  Brunt,  P.J.,  and  Daniels,  J.  concurred. 

any  goods  or  property  for  the  safe  keeping  of  which  he  may  at  any 
time  be  responsible,  or  to  designate  proper  and  competent  persona 
to  act  as  keepers  or  custodians  of  such  goods  or  property,  and  to  pay 
such  keepers  not  more  than  three  dollars  for  each  day  of  twelve 
hours  they  are  actually  and  necessarily  employed  in  the  safe  keeping 
of  such  goods  or  property." 
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AOEERLT  &  GERARD  CO.,  JuDoxsarr  Cbsdiiobs,  v. 
PART2j»  Jttdombnt  Debtor. 

SiTPBSics  CouBT,  Sboond  Depabtment,  General  Term; 
May,  1891. 

§2434. 

Buppiementarff  proeeedmgi — order  granted  hy  county  judge  when  «i»- 
tiUed  in  eupreme  court. 

Where  a  judgment  was  recovered  in  the  supreme  court,  the  judgment 
roll  filed  in  Queens  county  where  the  defendant  resided,  and  an 
execution  issued  to  the  sheriff  of  that  county  and  returned  unsatis- 
fied,— Hdd^  that  an  order  for  the  examination  of  the  judgment 
debtor  in  proceedings  supplementary  to  execution  made  by  and 
returnable  before  the  county  judge  of  Queens  county,  was  prop- 
erly entitled  in  the  supreme  court,  and  an  order  denying  a  mo- 
tion to  vacate  it  on  the  ground  that  it  was  improperly  entitled 
should  be  afl&rmed ;  that  if  the  proceeding  was  an  original  one 
begun  before  the  county  judge  the  title  would  be  surplusage. 

{Bedded  May  11,  1891). 

Appeal  by  the  judgment  debtor  from  an  order  of  the 
county  jndge  of  Qneens  connty  denying  a  motion  to  vacate 
an  order  for  his  examination  in  proceedings  snpplementary 
to  execution. 

The  facts  are  stated  in  the  opinion. 

George  A.  SteamSj  for  judgment  creditor,  appelknt 

Chwrlee  E.  Sewanrd,  for  judgment  creditor,  respondent. 

Barnard,  P.J. — ^A  judgment  was  recoYered  by  the 
plaintiff  against  the  defendant  in  the  supreme  court.  The 
judgment  roll  was  filed  in  Queens  county.    The  defendant 
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resided  in  that  county,  and  an  execution  therein  directed  to 
the  sberijS  of  Qaeens  county  was  returned  uusatisfied.  Up- 
on an  affidavit  entitled  in  the  supreme  court  showing  these 
facts,  an  order  was  made,  also  entitled  in  the  supreme  court, 
that  the  defendant  appear  and  make  discovery  concerning 
his  property.  The  order  was  made  by  the  county  judge  of 
Queens  county,  and  the  examination  was  required  before 
him.  The  defendant  claims  that  the  proceeding  is  in  the 
supreme  court,  and  not  before  the  county  judge. 

By  section  2434  of  the  Code,  a  county  judge  has  power 
to  institute  proceedings  supplemoiitnry  to  execution  in  an 
action  in  the  supreme  court  in  tlic  county  to  which  an  exe- 
cution may  be  issued.  The  affidavit  was  properly  made  in 
the  supreme  court  action.  The  judgment  was  still  in  exist- 
ence, and  this  proceeding  was  a  special  proceeding  to  enforce 
its  payment.  If  the  application  had  been  made  before  a 
judge  of  the  supreme  court,  the  title  of  the  judgment  would 
have  appeared  as  it  does  at  present,  without  valid  objection. 
Where  application  is  made  to  the  county  judge,  the  adffidavit 
must  set  out  the  judgment,  and  the  issue  of  an  execution 
and  its  return  unsatisfied,  and  that  the  judgment  is  unpaid. 
The  power  of  a  county  judge  in  the  proceedings  is  the  same 
as  a  judge  of  the  supreme  court  {Code  Civ.  Pro.  §§  348, 
349).  His  orders  are  reversed  like  orders  in  the  supreme 
court  {Code  Civ.  Pro.  §  774).  There  is  no  difference  be- 
tween a  case  of  an  order  in  supplementary  proceedings  and 
orders  in  other  cases.  The  general  rule  is  that  county 
judges  may  sign  certain  orders  in  the  supreme  court  {Code 
Civ.  Pro.  §§  354,  433,  440,  472,  556,  606,  862,  872,  889). 

If  the  proceeding  was  an  original  one  begun  before  the 
county  judge,  the  title  would  be  surplusage.  The  affidavit 
and  order  will  be  supported  by  the  facts  contained  in  them. 

The  order  should  therefore  be  affirmed,  with  costs. 

Dtxmah  and  Psatt,  J.  J.,  concurred. 
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fLBkkalqr. 


8CHENCE  V.  RICKABY,  ab  ADxnngnAim,  no,  or 
Phillips,  Deceased. 

SUFBKICB     CODBT,    FiBST     DsPABTMKNT,    GeVXBAL    TsBM;. 
FSBBUAKT,  1891. 

§  1835, 1836. 

Oo$t$    UaMUtp  afsueutarfar—pUading  fadU  on  tpAicA  UMJiiiy  redM^ 

Ibe  queition  whether  oo«U  shall  be  awurded  against  an  executor  or 
administrator  is  to  be  determined  by  the  court  and  it  seems  that 
eridence  tending  to  show  whether  the  case  is  within  sectiona 
1885,  1886,  relating  to  costs  in  such  an  action,  is  to  be  reoeiTed 
on  the  trial,  not  to  aid  the  jury  in  finding  a  verdict,  but  to  en- 
able the  court  to  decide  whether  costs  shall  be  awarded  against 
the  defendant. 

The  right  of  the  plaintiff  in  an  action  against  an  executor  or  admin- 
istrator to  costs  should  be  determined  by  the  facts  which  appear 
on  the  trial  and,  therefore,  allegations  in  the  complaint  as  to 
presentation  of  the  claim,  and  its  rejection  and  refusal  to  refer 
should  not  be  stricken  out. 

It  uetM  that  it  is  not  proper  to  apply  to  the  court  upon  eatTpwrU  evi* 
dence  for  costs  in  an  action  against  an  executor. 

(Deeided  February,  1891.) 

Motion  by  the  defendant  that  an  averment  in  the  com- 
plaint that  the  plaintiff  had  duly  served  a  verified  claim  up^ 
on  the  defendant,  who  is  an  executor,  and  that  he  had  re- 
jected the  claim  and  refased  to  refer  it  be  stricken  oat. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant as  administrator,  etc.,  of  N.  P.  Phillips,  deceased, 
for  service  alleged  to  have  been  rendered  the  decedent. 

The  complaint  alleged  that  the  plaintiff  had  duly  served 
a  verified  claim  npon  the  defendant,  and  that  he  had  rejected 
it  and  had  refused  to  refer  it. 
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Martin  <&  Smithj  for  defeudant  and  motion. 
Clark  BeUy  for  plaintiff^  opposed. 

Anbbsws,  J.  —  The  question  whether  costs  shall  be 
awai'ded  against  an  executor  or  administrator,  pursuant  to 
sections  1835  and  1836  of  the  Code,  is  to  be  determined  by 
the  court,  and  there  are  several  provisions  of  section  1836 
which  imply  that  evidence  tending  to  show  whether  the 
case  is  one  which  is  covered  by  these  sections  is  to  be  re- 
ceived on  the  trial,  not  to  aid  tlie  jury  in  finding  a  verdict, 
but  to  enable  the  court  to  decide  whether  costs  shall  be 
awarded  against  the  defendant.  Said  section  declares  that 
where  certain  things  appear,  the  court  may  award  costs 
against  an  executor  or  administrator,  having  reference  '^  to 
the  facts  which  appeared  on  the  trial ;''  and  the  facts  which 
enable  the  court  to  determine  whether  costs  shall  be  awarded 
against  the  defendant  cannot  appear  ^^on  the  trial,"  unless 
evidence  is  given  "  on  the  trial "  which  shows  whether  or 
not  the  case  is  one  of  those  mentioned  in  said  two  sections* 
Moreover,  said  section  1836  provides  that  when  the  action 
is  brought  in  the  supreme  court,  or  in  a  superior  city  court, 
*'  the  facts  "  must  be  certified  by  the  judge  or  referee  before 
whom  the  trial  took  place. 

It  is  not  declared  in  this  section  of  the  Code,  or  in  any 
other  one,  that  the  judge  or  referee  shall  ascertain  such  facts 
by  means  of  afiidavits ;  and  the  clear  implication  from  such 
provision  is  that  the  judge  or  referee  is  presumed  to  ascer- 
tain such  facts  from  evidence  given  on  the  trial,  and  it  is 
because  he  is  presumed  to  have  ascertained  such  facts  in 
that  manner  that  he  is  required  to  furnish  the  certificate. 

It  is  true  that  when  such  facts  do  not  appear  on  a  trial 
before  tlie  court,  motions  for  costs  against  executors,  based 
upon  ex  parte  afiSdavits,  are  sometimes  made  and  granted ; 
but  I  am  of  the  opinion  that  this  was  not  the  mode  of  pro- 
cedure contemplated  by  the  Code ;  and  in  Ely  v.  Taylor 
(42  Hun^  205)  it  was  held  by  the  general  term  of  the  fourth 
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department  that  where  a  referee. had  certified  that  an  ad- 
ministrator had  refased  to  refer  a  claim,  such  certificate 
could  not  be  controverted  bj  aflSdavits  of  attorneys  and  in- 
terested parties. 

It  seems  to  necessarily  follow  that  if  evidence  can  be 
given  on  the  trial  to  prove  the  facts  which  will  authorize 
the  court  to  award  costs  against  an  executor  or  administrator, 
it  is  proper  to  set  forth  such  facts  in  the  complaint. 

The  motion  to  strike  out  portions  of  the  complaint  is 
therefore  denied,  with  $10  costs  to  the  plaintiffs  to  abide 
the  event  of  the  action. 


MoCULLOH,  Rbspondknt,  v.  PAILLARD  NON-MAG- 
NETIC WATCH  CO.,  Appellant. 

SUPSEMB     CoUBTi    FiBST     DEPARTMENT,    GeNEKAL     TeRM  ; 

May,  1891. 
§432. 

BwfnmofM — Mrotw  of,  npcn  foreign  oorporaJtion, 

Jl  person  who  accepts  whatever  cash  a  foreign  corporation  recelTes 
within  this  state,  is  the  cashier  of  said  corporation  within  the 
meaning  of  section  432  of  the  Code  Civil  Procedure  providing 
for  the  service  of  the  summons  in  an  action  against  a  foreign 
corporation,  and  service  of  the  summons  in  such  action  maj 
properly  be  made  by  delivering  it  to  bim. 

The  object  of  the  service  of  process  for  the  commencement  of  a  suit 
or  other  legal  proceeding  is  to  give  notice  to  the  party  proceeded 
against,  and  any  service  which  reasonably  accomplishes  that  end 
answers  the  requirements  of  justice  and  fundamental  law.  What 
service  shall  be  deemed  sufficient  for  that  purpose  is  to  be  de- 
termined by  the  legislative  power  of  the  country  in  which  the 
proceedings  is  instituted,  subject  only  to  limitation  that  the  ser- 
vice must  be  such  as  may  reasonably  be  expected  to  give  the 
notice  aimed  at. 

Pope  e.  Mercantile  Co.  (87  N,  Y,  140)  followed. 

(Decided  May  16.  1891.) 
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Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term,  denying  a  motion  to  set  aside 
the  service  of  a  summons  and  complain  t,  and  vacate  the 
judgment  in  this  action  on  the  ground  that  such  service  was 
not  made  upon  an  officer,  cashier,  director,  or  managing 
agent  of  the  defendant. 

The  facts  are  stated  in  the  opinion. 

Roderick  Rcbertson  {Robertson  db  'Harmony  attomeya), 

for  defendant,  appellant. 

A,  Kiiauik  {Briensen  dk  Knauth^  attorneys),  for  plain- 
tiff, respondent. 

Van  Brunt,  P.J. — ^This  action  was  brought  against  the 
defendant,  a  non-resident  corporation,  and  the  summons  was 
served  upon  one  Hannaford,  claiming  that  lie  came  wilhin 
the  designation  of  *'  Cashier  "  of  the  corporation,  within  the 
statute. 

The  Code  of  Civil  Procedure,  section  432,  provides  that 
personal  service  of  the  summons  upon  the  defendant,  being 
a  foreign  corporation,  must  \)e  made  by*  deliyering  a  copy 
thereof  within  the  state,  as  follows:  To  the  president, 
treasurer,  or  secretary,  or,  if  the  corporation  lacks  either  of 
these  officers,  to  an  officer  performing  corresponding  func- 
tions under  another  name,  or  upon  a  person  designated  for 
the  purpose  by  a  writing,  as  prescribed  by  the  Code,  or,  if 
such  designation  is  not  niade,  or  the  person  designated  can- 
not be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  there- 
in, to  the  cashier,  a  director,  or  a  managing  agent  of  the 
corporation  within  the  state. 

As  already  stated,  the  service  of  the  summons  in  this 
action  was  made  upon  one  Hannaford,  it  being  claimed  by 
the  plaintiff  that  he  was  defendant's  cashier.  A  previous 
service  was  made  upon  one  Smith,  it  being  claimed  by  the 
plaintiff  that  he  was  managing  agent  of  the  corporation,  bot^ 
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upon  proof  that  he  was  a  mere  Balesman,  the  service  was  set 
aside. 

It  is  apparent  from  the  language  of  the  Code  that  it  wa& 
the  intention  that  foreign  corporations,  having  property 
within  the  state,  should  not  be  permitted  to  do  business  or 
have  property  within  the  state  without  making  tliemselves 
liable  to  the  service  of  process.  Therefore  it  has  provided 
for  a  service  upon  any  of  the  officers  of  the  company,  or 
upon  their  managing  agent,  or  upon  their  cashier  within 
the  state.  Kow,  it  appears  that  this  corpoiiition  had  no 
officers  whatej^er  within  the  state.  It  further  appears  that 
this  person  who  was  served  was  a  man  who  handled  what* 
ever  cash  the  corporation  received.  He  received  the  money 
upon  the  sales  which  were  made  in  the  New  York  office.  It 
is  true  that  his  duties  in  that  respect  are  very  much  belittled 
but  he  is  the  only  person  shown  to  have  had  the  handling 
of  the  cash  received  upon  the  sale  of  goods  in  the  office  of 
the  corporation  in  this  state.  He  was  therefore  the  cashier, 
within  the  meaning  of  the  Code. 

Foreign  corporations  doing  business  in  this  state  cannot 
be  allowed  to  shelter  themselves  under  the  claim  that  they 
have  no  cashier,  no  managing  agent,  and  no  officers  within 
the  state,  and  that,  therefore,  they  are  at  liberty  to  violate 
the  rights  of  the  citizens  of  this  state  with  impunity.  Such 
a  claim  is  simply  preposterous. 

The  object  of  the  service  of  process,  as  was  said  in  the 
case  of  Pope  v.  Terre  Haute  Mfg.  Co.  (87  J^.  T.  140),  for 
the  commencement  of  a  suit  or  other  legal  proceeding,  is  to 
give  notice  to  the  party  proceeded  against,  and  any  service 
which  reasonably  accomplishes  that  end  answers  the  require- 
ments of  natural  justice  and  fnudameiital  law,  and  what 
service  shall  be  deemed  sufficient  for  that  purpose  is  to  be 
determined  by  the  legislative  power  of  the  country  in  which 
the  proceeding  is  instituted,  subject  only  to  the  limitation 
that  the  service  must  be  such  as  may  reasonably  be  expected 
to  give  the  notice  aimed  at.* 

*  See  Palmer  «.  Penn  Go.  (85  iTtin,  869);  Tuchbund  «.  Chicago  & 
Alton  B.R  Go.  (17  Jf.  T.  Ok.  Bro.,  424;  r«e«V  ac.,  16  Id,  841). 
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It  appears  from  the  evidence  in  this  case  that  the  man 
who  was  served  was  really  managing  the  business  of  this 
corporation  within  this  state,  and,  as  a  consequence,  came 
within  the  class  of  persons  npon  whom  service  may  be 
made. 

The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 


DAinxLs,  J.,  concurred. 


BROWER,  AS  Reoeiveb  op  the  Ridqswood  Ioe  Co.,  Re- 
SPOKDENT,  V.  BAUCUS  et  al.j  Appellants. 

SUPKEMB    CoUBTy    SeOOND   DEPABTMBNTy    GENERAL    TesK  ; 

May,  1891. 
§  602  et  seq. 

If^uncUan — wAen  granted  to  restrain  muUipUeitp  qf$uit,  * 

Where  after  the  appointment  of  a  receiver  of  a  domestic  corporation 
two  actions  were  brought  by  judgment  creditors  of  the  corpora- 
tion to  have  certain  mortgages  made  by  the  corporation  declared 
void,  and  thereafter  the  receiver  brought  a  similar  action  to  set 
aside  the  same  and  other  mortgages,  in  which  he  also  asked  for 
an  injunction  against  the  plaintiffs  in  the  other  two  actions  re- 
straining their  prosecution, — Hddy  that  an  order  restraining  the 
prosecution  of  the  actions  brought  by  the  judgment  creditors 
was  right;  that  the  case  was  not  one  where  the  relief  sought  by 
the  referee  could  be  obtained  by  a  defence  in  the  individual  ac- 
tion of  the  judgment  creditors;  that  all  the  actions  should  not 
be  tried,  and  as  the  referee's  action  would  fully  settle  every 
question  and  the  individual  actions  would  not,  it  was  within  the 
power  of  a  court  of  equity  to  compel  all  parties  to  litigate  them 
in  one  action. 

ilkmded  May  11, 1891V 


*  See  Cuthbert  v.  Chauvet  {paet.^  p.  891). 
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Bmwer9,  Bftociu. 

Appeal  by  the  defendants  Bancna  and  Yoyer  from  an 
order  of  the  Weatchester  connty  special  term,  eontinaing  a 
temporary  iojanction. 

The  facta  appear  in  the  opinion. 

JEdgar  F.  Braekettj  for  defendanta,  appellants. 

Joseph  T.  Ma/reany  for  plaintiff,  respondent 

Barnasd,  P.J. — The  plaintiff  is  the  receiver  of  die 
Bidgewood  Ice  Company,  an  insolvent  domestic  corpora* 
tion.  A  receiver  was  appointed  for  this  company  in  Oc- 
tober, 1890. 

Joseph  D.  Baacns,  an  assignee  of  a  judgment  recovered 
against  the  company  by  the  Citizens'  National  Bank  of 
Saratoga,  commenced  an  action  in  Saratoga  county  in  aid  of 
the  judgment,  and  asking  in  his  complaint  that  certain 
mortgages  given  by  the  ice  company  to  Husted  and  to 
Downe  be  decreed  void.  The  receiver  was  not  a  party  to 
this  action  commenced  by  Baucus.  In  November,  1890, 
the  receiver  was  made  a  party  thereto.  The  action  was  at 
issue  and  noticed  for  trial  for  the  Saratoga  circuit  held  ia 
January,  1891. 

In  November,  1890,  Alfred  J.  Yoyer,  an  assignee  of  an- 
other judgment  against  the  ice  company,  commenced  a 
similar  action  to  the  Baucus  action  in  Albany  county.  This- 
action  was  at  issue  and  noticed  for  trial  for  the  Albany  cir- 
cuit in  January,  1891. 

Under  this  state  of  the  facts  the  plaintiff,  as  successor  of 
an  original  receiver,  commenced  an  action  to  set  aside  the 
Downe  mortgage  and  the  Husted  mortgage,  and  also  a 
mortgage  to  the  Brooklyn  Trust  Company  to  secure  150 
bonds  of  $1,000  each.  The  complaint  asked  for  an  injunc- 
tion  against  the  plaintiffs  in  the  two  actions  in  the  judg- 
ments, and  also  against  the  Brooklyn  Trust  Company.  The 
insolvent  ice  company  had  its  principal  office  in  the  city  of 
Brooklyn.    A  temporary  injunction  was  granted  against 
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Bancnfi,  Yoyer,  and  the  Brooklyn  Trust  Conipauy.  Baocas 
and  Yoyer  appeal  from  the  order  eontinuing  the  same.  The 
order  was  right. 

The  case  is  not  one  where  the  relief  sought  for  by  the 
receiver  can  be  obtained  by  a  defence  in  the  individual  ac- 
tions of  the  judgment  creditors.  The  receiver  represents 
all  the  creditors,  and  the  creditors'  actionals  not  based  upon 
a  refusal  by  the  receiver  to  commence  an  action  in  their  be- 
half. The  result  interests  a  large  number  of  creditors,  and 
all  should  be  heard  through  the  receiver,  who  acts  for  all. 
The  individual  action  will  not  settle  the  question  presented 
by  the  receiver.  All  the  actions  should  not  be  tried.  The 
receiver's  action  will  fully  settle  everything,  and  it  is  within 
the  power  of  a  court  of  equity  to  compel  all  parties  to  liti- 
gate in  one  action  (Schuele  v.  lieiman,  86  iT.  Y.  270; 
Travis  v,  Myere,  67  Id.  542 ;  Babcock  v.  Arkenbnrgh,  22 
WJdy.  Dig.  478  ;  Erie  K.  R.  Co.  v.  Eamsey,  45  N.  T.  637). 

The  order  should  be  affirmed,  with  costs. 


Pkatt,  J.,  concurred. 


CUTHBERT  v.  CHAUYET  et  oL 

SuFREMB    Court,    Fibst  Department,  General    Term; 
April,  1891. 

§  602  et  seq. 
Injunction — when  granted  to  reUrain  fwuUiplieUp  of  iuU, 

There  can  be  no  doubt  of  the  power  of  the  court  to  restrain  proceed- 
ings in  other  courts  where  the  exercise  of  such  jurisdiction  is 
essential  to  the  administration  of  justice,  and  this  power  is  exer- 
cised to  prevent  multiplicity  of  suits  and  to  prevent  parties  from 
being  harassed  by  numerous  actions  relating  to  the  same  subject- 
matter. 
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Where  an  action  was  brought  to  compel  the  determination  of  claims 
to  ten  pieces  of  real  property,  nine  of  them  in  New  York  City 
and  one  of  them  in  Westchester  county,  and  one  of  the  defend- 
ants brought  ten  actions  of  ejectment  against  the  plaintiff  to  re- 
cover an  interest  in  the  same  property, — Seld^  that  an  order  was 
properly  made  retraining  the  prosecution  of  nine  of  the  eject- 
ment suits  until  the  determination  of  the  other  one;  that  there 
was  no  inconsistency  in  allowing  the  action  in  Westchester 
county  to  proceed  while  restraining  the  prosecution  of  the  other 
actions;  that  it  was  purely  discretionary  with  the  justice  which 
action  he  would  permit  to  proceed,  and  that  he  having  exercised 
that  discretion  the  general  term  should  not  interfere. 

Btamm  e.  Bostwick,  (66  Bnd,  Pr.  858)  followed. 

Where  the  rights  of  the  heirs  at  law  of  a  decedent  to  ten  pieces  of 
property  can  as  well  be  disposed  of  in  one  action  of  ejectment 
as  in  ten,  and  where  multiplicity  of  suits  is  threatened  or  sought 
to  be  prevented,  it  is  proper  practice  to  restrain  the  prosecution 
of  every  suit  but  one,  and  allow  that  one  to  proceed  to  trial 
and  final  determination  for  the  purpose  of  testing  the  legal  ques- 
tion upon  which  all  the  actions  are  dependent. 

(Decided  AprU  17,  1891.) 

Appeal  by  the  defendants  from  an  oi-der  of  the  New 
York  county  special  terra,  granting  in  part  a  motion  to 
continue  a  preliminary  injunction  and  by  the  plaintifEs  from 
that  order  in  so  far  as  it  denied  the  motion  and  modified  the 
preliminary  injunction. 

The  facts  appear  in  the  opinion. 

Edga/r  M,  Johnson  {Hoadley,  Zofuieriach  it  Jokn&on^ 

attorneys),  for  plain  ti£E. 

Cha/rle%  Donohue  {Donohvs^  Newcombe  ds  Cwrdozo^ 
attorneys),  for  defendant,  Chauvet. 

Charles  F.  McLean^  for  defendant,  Ives. 

Robert  SetoeUj  Christopher  Fine^  and  Aa/rcn  Kahn  tor 
defendant  Schermerhorn. 

Lawsenoe,  J. — This  action  is  brought  under   sectioa 
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1638  and  the  following  section,  contained  in  article  3  of 
title  1  of  chapter  14  of  the  Code  of  Civil  Procedure,  and  is  an 
action  to  compel  the  determination  of  claims  to  real  property. 
The  plaintifi,  Mrs.  Cuthbert,  is  an  heir  at  law  and  a  devisee 
under  the  will  and  codicils  of  Francis  W.  Lasak,  deceased, 
and  the  defendants  Mrs.  Schermerhorn,  Ives,  Chauvet,  and 
McKenzie  are  also  heirs  at  law  of  the  deceased.  The  de- 
fendant, the  New  York  Life  Insurance  &  Trust  Company  has 
succeeded  Mr.  Wendell  as  trustees  under  the  will  of  Lasak. 

The  defendant  Schermerhorn  has  already  commenced 
ten  actions  of  ejectment  against  the  plaintiff  and  the  other 
defendants  to  recover  the  interest  in  certain  lands  in  the 
counties  of  New  York  and  Westchester,  to  which  she 
claims  to  be  entitled  as  heir  at  law  of  said  Francis  W.  Lasak, 
and  it  is  alleged  that  the  defendants  Ives  and  Chauvet  have 
threatened  to  institute  similar  suits.  This  intention  is 
denied  by  the  defendants  Chauvet  and  Ives,  but  the  latter 
avers  that  she  has  the  right  to  commence  such  actions,  and 
that  such  right  should  not  be  abridged  or  interfered  with. 

The  property  in  question  consists  of  ten  parcels  of  land, 
one  of  which,  described  as  "Parcel  10,"  is  situated  in  the 
county  of  Westchester,  and  nine  other  parcels  in  the 
county  of  New  York. 

A  preliminary  injunction  was  obtained  on  an  order  to 
show  cause,  restraining  Mrs.  Schermerhorn  from  proceeding 
in  the  actions  commenced  by  her,  and  also  restraining  the 
other  defendants  from  proceeding  iii  said  actions,  or  from 
instituting  or  commencing  any  further  actions  or  proceed- 
ings in  any  new  or  other  actions  at  law  for  the  recovery  of 
said  premises. 

IJpon  the  hearing  of  the  order  to  show  cause  Mr.  Justice 
Beaoh  continued  the  injunction  as  to  the  nine  actions  which 
related  to  the  property  in  New  York,  but  vacated  it  as  to 
the  action  pending  in  Westchester  county.* 

*  The  following  is  the  opinion  filed  on  making  the  determination 
of  the  special  term  appealed  from: 

Bbach,  J. — The  motion  is  for  the  continuance  of  a  temporary  in- 
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CrofiB-appealg  have  been  taken  by  the  plaintiff  and  the 
defendants  Scbermerhom  and  Ives  from  the  orders  entered 

juoction  pefidenU  lite.  Tbe  oompUdnt  aTers  that  plaintiif  and  the 
defendant,  The  New  York  Life  Insaranee  A  Truit  Company,  are 
owners  in  fee,  holding  requisite  poaeesrion  of  realty  therein  particu- 
larly  detcribed.  That  defendant  Schermerborn  has  pending  against 
pUintiil  and  the  other  defendants  ten  actions  of  ejectment,  and  two 
of  the  defendants  threaten  suits  of  like  character.  All  these  parties 
claim  as  heirs  at  law  of  Francis  W.  Lasak,  deceased,  under  whose 
last  will  and  testament  plaintiff  takes  her  title.  Each  suit  in  eject- 
ment inTolves  the  Talidity  of  the  said  will.  Judgment  is  here  de- 
manded forever  barring  the  defendants  from  all  claims  to  any  estate 
of  inheritance,  feehold,  possession,  reTersion,  or  remainder  in  the 
premises.  Also  for  a  perpetual  and  a  temporary  injunction  against 
the  prosecution  of  pending  actions  and  the  bringing  of  others  bj 
defendants  to  enforce  their  claims. 

This  action  is  evidently  brought  under  sections  1638  to  1650  of 
the  Code  of  Civil  Procedure,  regarding  claims  to  real  property. 
Tbe  learned  counsel  for  defendants  urge  that  no  injunction  pendente 
lite  can  issue,  because  the  action  is  at  law  and  not  in  equity,  and, 
whether  so  or  not,  is  not  within  sections  608  and  604,  which  prescribe 
rules  for  issuance  of  the  writ.  The  position  taken  seems  to  me  un- 
tenable. 

In  Stamm  e.  Bostwick  (65  Hine.  Pr,  858),  the  action  being  under 
the  same-  Code  provisions,  an  injunction  was  granted,  and  upheld 
by  the  general  term  of  this  department,  where  there  was  danger  of 
the  plaintiff's  possession  being  unlawfully  disturbed.  Therefore  the 
court  has  the  requisite  power. 

Tbe  form  of  action  specially  provided  by  the  cited  provisions  of 
the  Code  has  characteristics  of  both  law  and  equity  procedure. 
Section  1643  names  a  verdict,  report,  or  decision,  comprising  a  dis- 
position by  either  branch  of  the  court. 

In  this  view  an  injunction  pendente  Ute  may  be  granted  under 
averments  of  existent  and  threatened  litigation,  the  language  of 
section  608  being  sufficiently  comprehensive.  The  plaintiff  in  his 
complaint  may  demand  ''  a  judgment  against  the  defendant  restrain- 
ing the  commission  or  continuance  of  an  act,  the  commission  or  con- 
tinuance of  which  during  the  pendency  of  the  action  would  produce 
injury  to  the  plaintiff.'*  Should  the  case  proceed  as  one  in  equity, 
the  relief  would  be  appropriately  included  in  the  decree,  and  if 
under  section  1642,  as  one  at  law,  it  would  be  omitted,  the  judg- 
ment provided  being  sufficient.    This  course  of  procedure  cannot  be 
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on  this  decision.  We  are  of  the  opinion  that  the  dispositiou 
made  of  the  motion  at  the  special  term  was  right,  and  that 
the  orders  should  be  affirmed. 

There  can  be  no  doubt  of  the  power  of  the  court  tp  re- 
strain proceedings  in  other  courts  where  the  exercise  of 
such  jurisdiction  is  essential  to  the  complete  administration 
of  justice  (Erie  R.  R.  Co.  v.  Ramsey,  45  N.  T.  637 ;  Field- 
ing  V.  Lucas,  87  JT.  T.  197 ;  Third  Ave.  R.  R.  Co.  v. 
Mayor,  54  N.  Y.  169 ;  Garrison  v.  Marie,  7  N.  T.  Civ. 
Pro.  113).  This  power  is  exercised  to  prevent  a  multiplic- 
ity of  suits,  and  to  prevent  parties  from  being  harassed  by- 
numerous  actions  relating  to  the  same  subject-matter. 

The  question  which  is  presented  on  the  appeal  in  thi& 
case  was  considered  by  the  general  term  of  this  department 
in  Stamm  v.  Bostwick  (66  How.  Pr.  358),  Justice  Daniel& 
writing  the  opinion;   and  it  was  held  that  in  an   action 

determined  until  issue  shall  be  joined.  The  prosecution  of  a  number 
of  ejectment  suits  would  produce  certain  injury  to  the  plaintiff,  with 
a  possibility  for  two  trials  of  each  one. 

The  relief  asked  in  this  motion  was  prayed  and  granted  in  the 
New  York  &  New  Haven  R.  R  Co.  «.  Schuyler  (17  K  T.  5»2), 
where  the  numerous  holders  of  invalid  stock  certificates  were  stayed 
in  the  prosecution  of  suits.  It  is  true  that  action  was  strictly  in 
equity,  their  cancellation  being  sought.  As  before  said,  this  action 
is  in  equity  until  an  issue  of  fact  shall  be  joined,  when  the  future 
procedure  will  assimilate  to  one  at  law.  In  the  latter  event  the  trial 
will  be  before  a  jury,  and  by  seciion  1646  the  unsuccessful  party  «« 
entitled  to  a  new  trial  within  the  same  time  and  under  the  same  cir- 
cumstances as  in  ejectment.  If  no  issue  of  fact  shall  be  joined  the 
trial  is  before  the  court  without  a  jury,  and  results  in  the  report  or 
decision  mentioned  in  section  1648. 

The  examination  and  citation  of  the  many  ad  judications,  upon  the 
subject  of  multiplicity  of  suits,  and  bills  quia  Umetf  is  not  called  for, 
because  the  question  raised  is  whether  or  not,  under  the  sections 
1638  to  1650  and  608-4)04,  an  injunction  pendents  Ute  should  be  given. 
With  the  mode  thus  provided  to  finally  determine  the  rights  and 
claims  common  to  all  in  one  action,  it  would  be  unjust  to  permit  the 
institution  and  prosecution  of  many  independent  suits  involving  the 
>  question,  and  entailing  iniolerable  burdens  of  labor  and  expense^ 

Motion  granted. 
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brought  under  section  1638  of  the  Code  of  Oiyil  Prooednre 
to  compel  the  determination  of  a  claim  to  real  property  ad- 
verse to  the  plaintiff,  an  injunction  might  be  issued  where 
it  appeared  diat  the  defendant  was  actually  interfering  with 
the  possession  ot  the  premises  by  the  plaintiff.  Such  an 
interference  exists  in  this  case  if  the  plaintiff  can  establish 
the  allegations  in  her  complaint. 

There  was  no  inconsistency  in  allowing  the  action  in 
Westchester  county  to  proceed  while  restraining  the  prose- 
cution of  the  other  actions.  The  right  of  the  heirs  at  law 
of  Francis  W.  Lasak  can  as  well  be  disposed  of  in  one  action 
of  ejectment  as  in  ten,  and  where  a  multiplicity  of  suits  are 
threatened  or  are  sought  to  be  prevented,  it  is  proper  prac- 
tice to  restrain  the  prosecution  of  every  suit  but  one,  and 
to  allow  that  one  to  proceed  to  trial  and  final  determination 
for  the  purpose  of  testing  the  legal  questions  upon  which 
all  the  actions  are  dependent  (Safe  Co.  v.  Mayor,  22 
Wkly,  Dig.  523).  It  was  purely  discretionary  with  the 
learned  justice  who  heard  the  motion  as  to  which  action  he 
would  permit  to  proceed,  and  with  his  exercise  of  that  dis- 
cretion this  court  should  not  Interfere. 

The  orders  appealed  f  rocki  should  be  affirmed,  with  costs 
and  disbnrsements. 

Daniels  J.  concurred ;  Van  Bsunt  P. J.,  oonconed  in 

result 
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TUCKER  V.  OILMAN. 

Stjfbemb  OouBTy  First  Depabtbcbnt,    Oenssal  Term; 
Afbil,  1891. 

§§  2266  et  seq.  3247. 
Ood$ — UabiUty  of  pofrtiy  and  vnUrutfar — havi  UabQM/y  mtforad. 

One  who  has  been  adjudged  liable  for  the  costs  of  an  action  as  a 
person  beneficially  interested  therein  although  not  a  party  there- 
to, upon  failure  to  pay  the  same  may  be  adjudged  in  contempt 
and  fined  the  amount  of  the  costs  which  he  has  been  directed 
to  pay,  without  any  further  proof  to  show  damage  other  than 
that  he  has  refused  to  pay  them.  The  fact  that  such  costs  were 
directed  to  be  paid  to  the  attorney  of  the  party  to  whom  they 
were  awarded  does  not  affect  the  question. 

In  such  case  the  proceeding  to  punish  for  contempt  is  a  motion  in 
an  action. 

{Bedded  AprU  17,  1891.) 

Appeal  by  Preble  Tucker  from  an  order  of  the  New 
York  conntj  special  term,  adjudging  him  in  contempt  and 
fining  him  for  failing  to  pay  the  costs  of  this  action  as 
directed  by  an  order  adjudging  that  he  as  assignee  of  the 
plaintiff  Mary  A.  P.  Tucker  was  beneficially  interested  in 
the  action. 

The  facts  appear  in  the  opinion. 

Charles  J.  Hwr&y^  for  Preble  Tucker,  appellant 

Oeorge  Jff.  Fletcher,  for  the  defendant,  respondent. 

Van  Bkunt,  P.  J.— On  the  2d  day  of  July,  1890,  oider 
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was  made  and  entered  directing  the  payment  by  Preble 
Tncker  of  certain  costs  of  this  action  npon  the  gronnd  that 
he  was  beneficially  interested  therein.  The  said  Tncker 
appealed  to  the  general  term  and  to  the  court  of  appeals 
from  said  order,  (58  Bun,  167,  afd  126  iT.  Y.  714). 
In  both  these  tribunals  the  order  was  fully  affirmed  with 
costs,  and  in  January,  1891,  certified  copies  of  all  the 
orders  were  served  upon  said  Tucker,  and  demand  made 
for  the  payment  of  said  costs.  Tucker  refused  to  pay  the 
same,  and  then  application  was  made  to  punish  him  for  a 
contempt,  and  the  court  made  an  order  adjudging  him  in 
ontompt  for  failing  to  pay  costs  as  directed  in  order  of 
July  2d,  and  fined  him  the  amount  of  such  costs,  and  both 
parties  appeal. 

The  first  point  made  by  the  appellant  Tucker  is  that 
the  order  was  improperly  made  because  there  was  nothing 
before  the  court  to  show  that  his  refusal  to  pay  the  costs 
did  defeat,  impair,  impede,  or  prejudice  any  of  the  rights 
of  the  defendant  in  this  action.  The  fact  that  the  ap- 
pellant Tucker  has  refused  to  pay  a  sum  of  money  is  ap- 
parent. That  he  has  refused  to  pay  it  as  directed  to  the 
attorney  of  the  defendant  for  her  use  is  also  conceded,  and 
it  needs  no  further  proof  to  show  damage ;  it  follows  as  a 
matter  of  course* 

The  fact  that  the  orders  directed  the  payment  of  the 
money  to  defendant's  attorney  did  not  alter  the  question. 
That  form  of  order  has  been  approved  in  this  case  by  the 
court  of  last  resort,  and  it  is  now  too  late  for  Preble  Tucker 
to  quibble  at  terms.  He  was  bound  to  comply  with  it,  and 
if  he  did  not  he  was  guilty  of  contempt. 

The  amount  of  fine  imposed  freely  indemnified  the  de- 
fendant, and  although  the  court  might  have  imposed  an 
additional  sum,  yet  we  will  not  interfere  in  the  discretion 
in  this  respect  of  the  court  below.  The  costs  of  appeals 
were  not  included  in  order  to  show  cause,  and  for  this 
reason,  if  for  no  other,  were  properly  refused  consideration. 
This  proceeding  was  a  motion  in  an  action.    It  was  so 
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ooDsidered  by  the  moving  party,  aB  every  paper  is  entitled 
in  the  action. 

The  order  appealed   from  should  be  afSrmed  without 
eoBta. 


Dakislb  and  Lawbenos,  J.J.  concurred. 


ARMSTRONG,  Appellaot.  v.  PHILLIPS,  as  Commib- 

BIONER,    ETC.,   RkSFONBENT. 

Supreme  Coubt,  Third  Department,   General  Term; 
May,  1891. 

§§  542,  545. 

Pleading — when  eoandalaiu  maUer  ttricken  out  en  fnotiony  aUhough 
demurrer  proper — time  to  amend. 

Where  a  pleading  contains  matter  part  of  which  is  scandalous  and 
part  irreleyant  and  redundant,  the  party  upon  whom  it  is  served 
may  moye  to  strike  it  out,  although  a  demurrer  thereto  would 
also  be  proper. 

Ch>odman  «.  Robb  (41  Hun,  60<5)  distinguished  and  not  followed. 

A  defendant  has  but  twenty  days  after  the  service  of  his  answer  in 
which  to  serve  an  amended  answer  of  course,  and  he  cannot  by 
serving  his  original  answer  by  mail  give  himself  double  time  in 
which  to  amend  it.  It  is  the  adverse  party  and  not  himself  who 
acquires  double  time. 

{Decided  May  21y  1891.) 

Appeal  by  plaintiff  from  an  order  of  the  special  term 
denying  a  motion  made  by  him  to  strike  out  the  ^^  second 
or  further  answer"  of  the  defendant  upon  the  ground 
that  certain  parts  thereof  are  scandalous  and  others  irrel- 
evant aud  redundant. 

This  action  was  commenced  by  the  service  of  the  sum- 
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moDB  and  complaint  on  the  defendant.  On  Augnet  9, 
1890,  and  within  the  time  allowed  therefor,  the  defendant 
served  an  answer  bj  mail.  A  portion  thereof  described 
therein  as  the  "  second  or  further  answer  "  was  deemed  by 
the  plaintiff  to  be  scandalous  in  part,  and  irrelevant  and  re- 
dundant in  all  other  particulars. 

On  August  30,  1890,  the  plaintiff  gave  notice  of  a 
motion  to  be  made  on  September  9,  1890,  that  the  matter 
constituting  this  ^^  second  or  farther  answer "  be  stricken 
out  as  irrelevant,  redundant,  and  scandalous. 

On  September  5th  the  defendant  served  an  amended 
answer  by  mail,  from  which  was  omitted  the  matter  sought 
to  be  striken  out  of  the  original  answer.  This  amended 
answer  was  promptly  returned  to  the  defendant's  attorney, 
having  thereon  the  endorsement  ^'  Setumed  for  the  reason 
that  the  defendant's  time  to  answer  has  expired  and  that  a 
motion  is  pending  thereon." 

The  motion  was  thereafter  heard  and  denied  and  this 
appeal  taken. 

T.  Armstronffj  for  plaintiff,  appellant. 

Palmer^  Weed  d:  Kdlogg^  for  defendant,  respondent 

Landon,  J. — Part  of  the  "  second  "  answer  was  scandal- 
ous,  another  part  of  it  irrelevant,  and  the  whole  of  it  de- 
murrable. Plaintiff's  motion  to  strike  it  out,  in  whole  or  in 
part,  was  denied  because,  first,  a  demurrer  was  the  proper 
remedy,  and  that  an  entire  count  cannot  be  stricken  out  as 
irrelevant  or  redundant;  second,  because  the  defendant 
having  amended  his  answer  after  the  notice  of  motion  was 
served  but  within  due  time,  and  having  omitted  therefrom 
the  whole  objectionable  count,  the  subject-matter  of  the 
motion  was  no  longer  before  the  court  and  the  motion  was 
superseded. 

Goodman  v.  Bobb  (41  Hun^  605)  is  relied  upon  as  au- 
thority for  the  first  proposition.    There  was  no  scandalous 
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matter  Id  the  pleading  in  that  case,  and  the  contention  there 
was  in  respect  to  matter  obviously  inserted  in  good  faith  to 
protect  the  party's  supposed  rights. 

The  scandalous  matter  here  was  obviously  inserted  not 
to  protect  the  defendant,  but  to  insult  the  plaintiff,  and  if 
the  plaintiff  had  no  remedy  against  it,  except  by  demurring 
and  thereby  confessing  the  truth  of  the  insnlting  matter, 
the  defendant  might  secure  a  malicious  triumph  which  the 
rules  of  pleading  ought  not  to  promote.  The  plaintiff 
ought  to  have  a  remedy  fitted  to  relieve  his  grievance,  and 
not  be  thrust  aside  because  he  did  not  ask  for  one  which 
would  have  increased  it.  We  think  the  rule  laid  down  in 
Gk>odman  v,  Bobb  ought  not  to  be  regarded  as  authority 
for  denying  relief  against  scandalous  allegations  in  a  plead- 
ing. See  Carpenter  v.  West  (6  Saw.  Pr.  53;  McVey  v. 
Cantrell,  8  Sim,  522.)* 

The  defendant  had  but  twenty  days  in  which  to  serve 
his  amended  answer  as  of  course  {Code  Civ.  Pro.  §  542.) 
He  could  not  by  serving  his  original  answer  by  mail  give 
himself  double  time  in  which  to  amend  it.  It  was  the  ad- 
verse party  and  not  himself  who  acquired  double  time 
(§  798,  and  Throop's  note). 

It  follows  that  the  amended  answer  was  properly  re- 
turned and  the  motion  was  not  superseded  and  ought  to 
have  been  granted. 

Order  reversed,  with  ten  dollars  costs  and  printing  dis- 
bursements, and  motion  granted,  without  costs. 

Learned.,  P.J.,  and  Mayham,  J.,  concurred. 

*  See  also  as  bearing  on  this  subject,  at  least  indirectly,  Walter 
«.  Fowler  (85  M  F.  621)« 
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FINE    et   aly    JuDOiODrr    Cbsditob,    Rb8POndkmt9     ^- 
FBAENELE,  Judomsmt  Debtor,  AppxLLAirr. 

Crt  Oourt  of  New  Yobk,  General  Term;  April,  1891. 

§§  1390,  1891,  2463. 

Bamnptionfrcm  neefMon — to  whom  extendi. 

At  commoii  Uw  neither  a  judgment  debtor  nor  hi«  family  have  any 
right  of  exempting  any  portion  of  his  property  from  execution 
for  hiB  or  their  benefit,  and  any  privilege  that  he  may  i^ow  have 
in  that  direction  must  be  sought  for  in  statutory  law.ai 

The  harsh  rule  of  the  common  law  which  deprived  a  judgment  debtor 
of  everything  except  the  clothes  upon  his  back  was  mollified  by 
the  statutory  provisions  providing  for  exemption  from  seizure 
under  execution  and  other  kindred  process,  as  a  protection  to 
poor  and  destitute  families,  and  to  mitigate  the  consequences  of 
men^s  thoughtlessness  and  improvidencs  \s\ ;  and  it  aeemi  that  the 
exemption  is  provided  for  the  benefit  of  his  entire  family  [4i. 

Th»  laws  exempting  certain  property  of  a  debtor  from  seizure  under 
execution  and  other  kindred  process  applies  only  to  householders 
having  families  for  which  they  provide ;  is.  •]  a  householder  in  this 
case  IB  the  master  of  a  household  and  a  household  is  a  family 
living  together:  not  necessarily  a  wife  and  children,  but  a  family 
small  or  large  for  which  the  debtor  provides  [q. 

Crawford  «.  Lockwood  (9  How,  Pr,,  448);  W  Eneettle  o.  Newcombe 
(32  iV.  F.  249),  [61  followed. 

It  temu  that  where  the  judgment  debtor  is  a  woman  she  is  entitled 
to  the  same  exemption  of  property  from  seizure  under  an  execu- 
tion as  a  householder  has  under  section  1890,  1891  of  tb»  Crode 
Civil  Procedure  ft]. 

{IMdedAprUU,  1891.) 

Appeal  by  the  judgment  creditor  from  an  order  of  the 
special  term  denying  a  motion  made  by  them  to  punish  the 
judg-ment  debtor  for  contempt  in  refusing  to  deliver  to  the 
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referee  appointed  in  proceedings  supplementary  to  executioDi 
<sertain  property  owned  by  him. 

The  facts  appear  in  the  opinion. 

John  P.  Pwnaie8j  for  judgment  creditor,  appellants. 

Hermarm  Fox^  for  judgment  debtor,  respondent. 

Van  Wyok,  J.  —  The  plaintiff  issued  an  execution 
against  the  property  of  defendant,  which  was  duly  returned 
unsatisfied,  whereupon  he  obtained  an  order  in  supplement- 
ary proceedings  for  the  examination  of  defendant,  and  upon 
his  examination  the  judgment  debtor  testified  that  he  was  a 
physician  in  active  practice ;  lived  at  116  Second  Street ; 
was  unmarried  ;  had  no  children ;  and  owned  a  set  of  furn- 
iture for  his  waiting-room,  a  set  for  his  bedroom,  a  library 
of  about  200  volumes,  and  his  surgical  instruments ;  and 
that  all  his  furniture  was  worth  about  $200,  and  the  surgical 
instruments  about  $150;  and  that  the  books  and  office 
furniture  were  used  by  him  in  his  business,  and,  though  he 
does  not  so  testify,  it  is  to  be  presumed  that  he  also  used  the 
instruments  in  his  business.  He  made  no  attempt  to  show 
that  he  was  a  householder,  or  that  he  had  a  family  or  any 
person  for  whom  he  provided. 

At  common  law  neither  a  judgment  debtor  nor  his  fam- 
ily had  any  way  of  exempting  any  portion  of  his 
m      property  from  execution  for  his  or  their  benefit,  so 
that  any  privileges  that  he  may  now  have  in  that 
direction  must  be  sought  for  in  the  statutory  law,  and  in 
this  state  the  laws  which  exempt  from  execution  the  judg- 
ment debtor's  personal  property  are  to  be  fonnd  in  the  Code 
of  Civil  Procedure,  section  2463,  which  exempts  his  earn- 
ings for  personal  service  within  60  days,  when  ^^  necessary 
for  the  use  of  a  family,  wholly  or  partly  supported  by  his 
labor;"  section   1319,  which  exempts  certain  articles  of 
personal  property  therein  enumerated,  ^^  when  owned  by  a 
householder  f  and  section  1391,  which  exempts  ^^  furniture^ 


404  CIVIL  PKOCEDURE  REPORTS. 

Finkv.  Fnenkle. 

professional  instraments,  library,  and  certain  other  articles^ 
not  exceeding  in  valnt  $250,  owned  by  a  person  being  a 
honseholder,  or  having  a  family  for  which  he  provides." 
The  jadgment  debtor  in  this  case  is  left  to  the  necessity  of 
seeking  and  finding  his  jostification  for  refusing  to  deliver 
his  property  to  his  receiver  in  these  three  sections  of  the 
Code. 

Perhaps  it  would  be  well  to  state  in  passing,  that  when 

the  judgment  debtor  is  a  woman,  she  has,  by  section 

[fl]      1392,  the  same  exemptions  as  a  householder  has  under 

sections  1390  and  1391. 

The  consensus  of  judicial  thought  is  that  the  harsh  rule 

of  the  common  law,  which  stripped  judgment  debtors  of 

everything  except  the  clothes  upon  their  backs,  was 

[t]     mollified  by  statutory  provisions,  ^^  as  a  protection 

for  poor  and  destitute  families,^  and  ^^  to  mitigate  the 

consequences  of  men's  thoughtlessness  and  improvidence." 

Judge  Seldek,  in  the  Crawford  case,  in  the  supreme 

court.  (9  How.  Pr.  548,)  *  says :  "  Although  our 

[«]     statutes  exempting  certain  articles  of  prime  necessity, 

belonging  to  householders,  from  levy  and  sale  upon 

execution,  were  intended  for  the  benefit  of  the  entire  family 

and  not  of  its  head  alone,  still  I  entertain  no  doubt  that  the 

master  of  the  family  may  waive  the  exemption." 

However,  the  court  of  appeals  in  the  Kneettle  case  (22 
N,  Y.  240),  t  has  held  that  the  householder  cannot  even 
waive  the  right  of  exemption,  as  it  is  for  the  benefit 
Of]     of  the  family  for  which  he  provides.    In  the  Kneettle 
case  the  execution  was  issued  upon  a  judgment  re- 
covered on  a  promissory  note  containing   this   provision ; 
^*  And  I  hereby  waive  and  relinquish  all  right  of  exemption 
of  any  property  I  may  have  from  execution  on  this  debt ; " 
and  Judge  Denio  in  that  case,  writing  in  support  of  the 
contention  that  the  right  of  exemption  cannot  be  waived, 
reiterates  the  oft-repeated  construction  given  to  these  stat- 

*  Crawford  «.  Lockwood.  \  Kneettle  «.  Kewcombe. 


VOL.  XX.  <fi& 


Fink  «.  Fraenkle. 


atee,  as  follows :   '^  These  exemption  laws  apply  only  to 

householders  who  have  families  for  which  they  provide." 

All  of  this  judicial  reasoning  goes  to  establish  that  only 

a  householder's  property  is  exempt;  that  a  house- 

[•]      holder  is  the  master  of  a  household ;  and  that  a 

household  is  a  family  living  together,  however  not 

neoessarily  wife  and  children,  but  it  must  be  a  family,  small 

or  large,  for  which  he  provides.  * 

This  judgment  debtor  has  not  in  any  way  shown  himself 
a  householder,  or  a  man  having  a  family  for  which  he  pro* 
vides,  and  hence  it  follows  that  he  should  have  been  forced 
to  yield  up  his  property  to  his  receiver  in  order  that  it  might 
reach  his  creditor,  the  plaintiff. 

The  order  appealed  from  must  be  reversed,  with  costs. 


Ehrlioh,  Ch.  J.,  concurred. 


*  HatMehold  includes  every  family  so  long  as  they  remain  together  as 
such,  notwithstanding  they  may  be  temporarily  houseless.  (Woodward 
9.  Murray,  18  Johns,  400.) 

A  BouMholder  is  the  head  master  or  person  who  has  charge  of  and 
provides  for  a  family,  (Bowne  «.  Witt,  10  Wend.  476.) 

He  is  one  having  and  providing  for  a  household,  notwithstanding  he 
has  temporarily  ceased  housekeeping  and  stored  his  goods  and  is  board- 
ing (Griffin  «.  Sutherland,  14  Barb.  456;  Cantrelli  o.  Connor,  6  Da/y,224). 

One  who  hires  a  house  in  which  he  keeps  boarders  or  has  servants  is 
a  householder,  although  he  has  no  family  (Hutchinson  «.  Chamberlin, 
11  N.  T.  Leg,  Obs.  248). 

A  widow  who  remarries  does  not  thereby  necessarily  cease  to  be  a 
bouseholder  (Brigham  «.  Bush,  88  Barb.  696). 

The  term  householder  imports  the  master  or  head  of  a  family  who 
reside  together  and  constitute  a  household  (Chamberlain  «.  Darrow, 
46  Hun,  48). 

A  widower  who  has  a  house  which  he  makes  his  place  of  residence 
but  has  no  family,  and  no  one 'there  or  elsewhere  dependent  upon  him 
for  support  is  not  a  householder.     [Id,], 

FcmUy,  One  having  children  dependent  upon  him  for  support  Is 
•entitled  to  exemption,  although  they  are  absent  from  him  at  school. 
(Robinson's  Case,  8  Abb.  Pr.  466). 

One  having  and  supporting  a  daughter  who  lives  with  him,  the  wife 
and  mother  being  dead,  has  a  family  (Cozo.  Stafford,  4  How.  Pr.  619). 

A  widow  having  an  infant  son  whom  she  supports  is  "  a  person  hav- 
ing a  family  for  which,  he  provides"  (Cantrell «.  Connor,  6  Daiif,  284.) 
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HAULENBEEK  et  al.,  Appellantb,  v.  MoGIBBON,  Bk. 

8P0NDENT. 

supiuemb  coubt,  foubth  depabtbienty  gskeral  tsbx; 
April,  1891. 

§  835. 

AUomey  and  dient-'-prwUeged  communiMiion. 

Before  the  provisions  of  section  836  of  the  Code  Civil  Procedure  that 
an  attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclose 
any  communication  made  to  him  by  his  client  or  his  advice 
given  therein  in  the  cause  of  his  professional  employment,  can 
apply  in  any  case  a  contract  relation  of  attorney  and  client  must 
exist  upon  an  employment  by  the  client.  It  is  not  enough  that 
the  communication  be  confidential;  the  fact  of  professional  em- 
ployment must  also  exist,  and  the  privilege  does  not  apply  ta 
cases  where  the  party  applied  to  through  an  attorney,  refuses  to 
act  as  such,  and  is  then  applied  to  as  a  friend. 

{Decided  April,  1891.) 

Appeal  bj  the  plaiotiffs  from  an  order  of  the  Delaware 
county  special  term,  denying  a  motion  for  a  new  trial  made 
upon  a  case  containing  exceptions,  and  also  becanse  of  newly 
discovered  evidence. 

This  action  was  brought  by  James  H.  White  npon  a 
promissory  note  for  $2000,  made  by  Nathan  C.  Wood, 
dated  September  8th,  payable  one  year  after  date  at  the 
Delaware  County  Bank,  and  alleged  to  have  been  endorsed 
by  the  defendant,  Daniel  McGibbon.  The  defendant  in 
his  answer  denied  the  endorsement  and  asserted  that  it  was 
a  f oi^ry. 

The  action  was  tried  at  the  Delaware  county  drcait  in 
Fehmary,  1887  and  resulted  in  a  verdict  in  fayor  of  the  de» 
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fendant  Thereafter  the  plaintiff  died  and  the  action  was  re- 
vived in  the  name  of  the  present  plaintiffs  as  his  exc  ators, 
and  the  motion  snbseqnentlj  made  which  resulted  la  the 
order  from  which  this  appeal  was  taken. 

Other  facts  appear  in  the  opinion. 

John  B.  Glectsofi^  for  plaintiffs^  appellants. 

Ed/wm  D.  Wagner^  for  defendant,  respondent. 

Mebwin,  J. — Upon  the  trial  of  this  action  Samnel  H. 
Fancher  was  called  as  a  witness  for  the  plaintiff,  and  testified 
that  he  was  a  lawyer,  and  was  at  the  date  of  the  note  acting 
as  attorney  for  Mrs.  C.  F.  White  in  reference  to  a  claim  she 
had  against  Wood,  the  maker ;  that  after  some  negotiation 
the  note,  bearing,  as  was  supposed,  tiie  genuine  endorsement 
of  the  defendant,  was  taken  in  settlement  of  the  claim,  and 
delivered  to  Mrs.  White  ;  that  about  the  time  the  note  be- 
came due  it  was  sent  to  the  Walton  Bank  for  collection,  and, 
as  the  witness  thinks,  delivered  by  him  to  Mr.  Mead,  an 
officer  of  the  bank ;  that  the  witness  had  the  note  in  his 
possession,  and  McGibbon,  the  defendant,  saw  it  there.  The 
witness  was  then  asked  the  question :  '^  While  the  note 
was  in  your  possession,  did  you  have  a  conversation  with 
Mr.  McGibbon  in  relation  to  the  note  ?"  The  witness  then 
stated  that  in  any  conversation  he  had  with  McGibbon  he 
was,  in  his  judgment,  acting  in  a  double  capacity,  and  that 
the  relations,  to  a  certain  extent,  of  counsel  and  client  ex- 
isted ;  that  in  his  further  acting  in  the  matter  he  was  en- 
deavoring to  procure  a  settlement  between  the  parties ;  that 
he  went  to  New  York  to  see  Mr.  and  Mrs.  White  upon 
three  occasions  afterwards,  and  two  of  the  times  the  plaintiff 
paid  his  expenses,  and  that  one  time  the  defendant  paid  a 
part  of  his  expenses ;  that  he  rendered  an  account  to  Mr. 
White  for  all  the  services  that  were  rendered,  by  which  he 
received  a  sum  of  not  much  more  than  enough  to  cover  his 
expenses;  that  he  was  not  rotr>5n(»d  by  McGibbon  as  his 


408  CIVIL  PROCEDUKE  REPORTS. 

Haulenbeek  v,  McGibbon. 

connael  in  any  way,  was  not  retained  by  either  aide,  declined 
to  have  anything  to  do  with  either  aide ;  that,  so  far  as 
anything  he  did,  he  did  it  with  the  fall  knowledge  of  both 
parties,  and  refused  to  have  anything  to  do  as  attorney  upon 
either  side  of  the  case  ;  that  McGibbon  asked  to  have  th€ 
note  sent  np  to  the  office,  and  he  (McOibbon)  looked  upon 
him  (the  witness)  as  a  sort  of  mntual  friend  in  the  matter, 
and  he  came  there,  and  talked  freely  upon  the  matter ;  that 
to  a  certain  extent  he  considered  he  was  acting  in  the  same 
capacity  as  he  wonld  if  he  was  drawing  a  contract  for  two 
persons ;  that  McOibbon  did  not  ask  him  to  act  as  his  at- 
torney, bnt  he  paid  a  portion  of  his  expenses  going  to  New 
York  afterwards  to  see  about  a  settlement.  It  does  not 
appear  that  he  went  at  defendant's  request. 

The  witness  then  stated  that  he  had  a  conversation  with 
Mr.  McOibbon  in  reference  to  his  endorsement  upon  the 
back  of  the  note,  and  was  asked  to  state  such  conversation. 
To  this  the  defendant  objected  that  it  was  a  conversation 
with  the  witness  as  bis  counsel,  and  was  privileged.  The 
objection  was  sustained,  and  plaintiff  excepted. 

By  section  835,  Code  Civil  Proc.,  it  is  provided  that  "  an 
attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclose 
a  communication  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employ- 
ment." Before  this  section  can  apply  in  any  case,  a  con- 
tract relation  of  attorney  and  client  must  exist,  based  upon 
an  employment  by  the  client.  (Easl,  J.,  in  Reniban  v. 
Denuin,  103  i\r.  Y.  579).  It  is  not  enough  that  the  com- 
munication be  confidential ;  the  fact  of  professional  employ- 
ment must  also  exist  (Bank  v.  Suydam,  5  ffow.  Pr.  258).* 
The  privilege  does  not  apply  to  cases  where  the  party  ap- 
plied to,  though  an  attorney,  refuses  to  act  as  such,  and  is, 
therefore,  only  applied  to  as  a  friend  (1  Greerd.  Eo.  §  244; 
Greenough  v.  Gaskell,  1  Mylne  <&  K.  104;  Beeson  v. 
Beeson,  9  Pa.  St.  301). 

*  See  to  this  effect  Althouse  «.  Wells  (40  Hun,  836). 
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In  the  present  case  it  distinctly  appears  that  the  relation 
of  attorney  and  client  did  not  exist  between  the  witness  and 
the  defendant.  The  witness  was  not  retained  by  either  side ; 
expressly  declined  to  have  anything  to  do  with  either.  At 
mosti  so  far  as  the  defendant  was  concerned,  he  was  in  th^ 
position  of  a  friend.  We  thing  that  a  case  for  the  applica- 
tion of  the  rale  of  privilege  was  not  made  out,  and  the  evi- 
dence was  improperly  rejected.  It  is  very  clear  that  it  was 
material. 

It  follows  that  there  most  be  a  new  trial.  Order  re* 
versed,  and  new  trial  granted  ;  costs  to  abide  the  event. 


HASDiNy  P.J.9  concurred. 


McVITEY,  Appellant,  v.  STANTON^  Respondent. 

N.  T.  Court  of  Common  Pleas,  Special  Tebm  ;  Febsu- 
AST,  1891,  AND  Gbnesal  Tebm,  Apbil,  1891. 

§§  870  et  seq.,  872. 

Banmination  pf  party  Irfore  trial^^when  mof  le  tahm  at  hu  own 

imtance. 

The  deposition  of  a  party  to  an  action  may  be  taken  at  his  own 
instance  before  trial  where  he  is  about  to  depart  from  the  State 
and  has  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial. 

Preston  v,  Hencken  (9  Ahb.  N,  C.  68).  Williams  «.  Folsom  (8  If.  Y. 
8upp.,  681)  not  followed.  Briggs  «.  Taylor  (4  N.  71  Ow.  lYo, 
428)  followed. 

The  history  of  the  amendment  to  section  870,  permitting  the  exam- 
ination of  a  party  before  trial  at  his  own  instance,  stated ;  and 
the  proTiBions  of  section  872,  subd.  5,  of  the  Code  Civil  Proce- 
dure that  this  subdivision  shall  not  apply  to  cases  where  the 
party  to  be  examined  is  a  party  to  the  action,  shown  not  to  pro- 
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hibit  the  ewaminaHop  of  «  pvtji  ftt  Ub  own  iottance  on  the 
ground  that  he  it  aboat  to  depart  froB  the  State  or  that  he  is  «r% 
ack  or  iafinn  that  he  will  not  be  able  to  attend  the  trial.  I^  ta 
in  the  diaeretion  of  the  Oonrt  to  take  or  refnae  to  take  the  de- 
poaiti<m  of  a  partj  before  triaL 
Where  an  affidaTit  upon  which  an  order  for  the  examination  of  a. 
party  before  trial  at  hit  own  instanoe  waa  granted  stated  that 
hie  testimony  waa  material  and  necessary  to  him ;  that  he  was- 
employed  by  a  mannfacturing  oorporation  located  in  Cincinnati, 
Ohio,  as  a  commercial  traTeller  or  traTelling  salesman;  chat 
his  dnties  to  his  employer  required  that  he  be  oat  of  the  State 
for  many  months  at  a  time;  that  he  was  about  to  leave  the 
State  to  travel  in  the  West  and  other  places  for  his  employer, 
and  did  not  expect  to  return  until  the  month  of  July,  when  he 
would  be  in  the  city  for  a  few  days,  and  then  resume  for  six 
months  or  more  his  business  outside  of  the  State;  and  that  he 
belicTed  that  he  would  be  unable  to  attend  the  trial  of  the 
action, — MM^  that  an  order  for  his  examination  as  a  party  be<^ 
fore  trial  was  properly  granted. 
(Decided  <A  8pecUd  Term^  F^bnuury^  1891,  imi  ttt  Om&ral  Terrn^. 
April  6,  1801.) 


Motion  at  Special  Term  by  the  defendant  that  an  order 
for  the  examination  of  the  plaintiff  before  trial  at  bis  own 
instance  be  vacated. 

It  appeared,  from  the  afiSdavit  from  which  the  order  in 
question  was  made,  that  the  plaintiff  is  a  travelling  salesman 
employed  by  a  manufacturing  corporation  located  and 
doing  business  at  Cincinnati,  Ohio  ;  that  the  testimony  of 
the  plaintiff  is  material  and  necessary  to  him  in  the  prose- 
cution of  the  action  ;  that  the  plaintiff's  duties  to  his  em- 
ployer require  that  he  be  absent  from  the  State  the  greater 
part  of  the  time ;  that  he  is  about  to  leave  the  State  to 
travel  in  the  West  and  other  places  for  his  employer,  as  a 
salesman,  and  does  not  expect  to  return  to  the  city  until  the 
month  of  July,  when  he  will  remain  here  a  few  days,  and 
then  resume,  for  six  months  or  longer,  his  business  outside 
of  the  State  of  New  York;  and  that  ne  believes  that  he  will 
be  nnable  to  attend  the  trial  of  this  action. 
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Other  facts  are  stated  in  the  opinion. 

James  JB.  Dill  {Dill,  Chandler j  dk  Seymour,  Attorneys) 
for  defendant  and  motion. 

William  B.  Abbott  {Abbott  Bros.^  Attorneys)  for  plain- 
tiff, opposed. 

Daly,  Ch.  J. — ^When  the  Code  of  Civil  Procedure  was 
originally  enacted  in  1877,  it  contained  no  provision  for 
taking  a  deposition  of  a  party  to  an  action  at  his  own  in* 
stance  before  the  trial.  Section  870  provided  that  the  de- 
position of  a  party  to  an  action  might  be  taken  at  the 
instance  of  an  adverse  party  or  of  a  co-plaintiff  or  co-de- 
fendant at  any  time  before  tlie  trial.  Section  871  provided 
for  the  deposition  of  a  person  not  a  party;  and  section  872, 
in  making  general  provision  for  such  examination  and  spe- 
cifying the  requirements  of  the  affidavit  upon  which  the 
application  was  based,  declared  that  when  the  person  to  be 
examined  was  a  party  to  the  action,  it  should  not  be  neces- 
sary to  show  that  he  was  about  to  depart  from  the  State,  or 
was  so  sick  or  infirm  as  to  afford  reasonable  ground  to 
believe  that  he  would  not  be  able  to  attend  the  trial. 

The  object  of  this  provision  was  perfectly  plain  :  An 
adversary  or  co-plaintiff  or  co-defendant  might  be  compelled 
to  submit  to  an  examination  at  any  time  before  the  trial,, 
and  it  was  not  necessary  to  show  any  of  the  special  circum- 
stances required  to  procure  the  ordinary  deposition  of  a 
witness  de  bene  esse. 

As  no  provision  of  law  then  existed  for  a  party  having 
his  own  deposition  taken,  the  provision  of  subd.  5  above 
quoted  could  in  no  respect  apply  to  any  such  application. 

The  following  year,  1878,  the  Code,  section  870,  wafr 
amended  by  providing  that  a  deposition  of  a  party  to  an 
action  might  be  taken  at  his  own  instance  at  any  time  be- 
fore the  trial.  No  change  in  subd.  5  of  section  872  was 
made.     But  the  intention  of  the  legislature  in  the  latter 
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enactment  being  perfectly  plain  and  apparent,  and  not  ap- 
plicable when  it  was  passed  to  the  examination  of  a  party 
at  his  own  instance,  it  wonid  be  a  strained  constmction  to 
hold  that  it  was  intended  to  apply  to  snch  a  case  when 
subsequently  authorized  by  the  legislature ;  for  it  would 
prohibit  the  examination  of  the  party  in  the  very  cases  in 
which  snch  examination  would  ordinarily  be  of  any  practi- 
cal use  to  him. 

It  is  not  easy  to  conceive  of  any  circumstances  under 
which  a  party  to  an  action  would  desire  to  have  his  deposi- 
tion taken  before  trial,  except  that,  on  account  of  absence 
from  the  State  or  illness,  it  was  apprehensive  that  he  would 
not  be  able  to  offer  himself  as  a  witness  on  his  own  behalf 
at  the  trial.  At  all  events,  those  would  be  the  circum- 
stances under  which  this  application  would  in  most  instances 
be  made;  and  as  there  is  clear  evidence  that  the  intention  of 
the  legislature  in  enacting  subd.  5  of  section  872  was  tc 
confine  its  application  to  other  cases,  we  are  justified  in 
holding  that  this  case  is  not  within  it. 

Preston  v.  Hencken,  (9  Abb,  N.  (7.,  68;  Supr.  Ct.),  and 
Williams  v.  Folsom,  (3  N.  Y.  Supp.^  681,  Supreme  Ct.),  are 
in  conflict  with  this  view.  In  the  former  case  the  opinion 
does  not  disclose  that  the  history  of  the  amendment  to 
section  870  was  considered.  The  latter  case  followed  the 
former  as  controlling.  But,  for  the  reasons  I  have  stated, 
I  think  that  the  ruling  in  Briggs  v.  Taylor,  (4  JV.  T.  dm. 
Pro.^  328,)  should  be  adhered  to,  if  we  would  give  the 
party  to  an  action  the  benefit  which  the  legislature,  by  the 
amendment  of  1878,  evidently  intended  that  he  should 
have. 

It  is,  of  course,  not  required  that  in  every  case  where  a 
party  to  an  action  shows  an  intention  to  leave  the  State,  and 
urges  the  probability  that  he  may  not  be  present  at  the 
trial,  that  the  court  should  grant  his  application  for  the 
taking  of  his  own  deposition  de  bene  e»se.  It  must  be  shown 
that  he  is  compelled  by  circumstances  over  which  he  has  no 
•control  to  absent  himself  from  the  jurisdiction,  and  that  the 
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application  is  made  in  good  faith.  It  is  in  the  discretion 
of  the  court  to  grant  or  refuse  the  taking  of  the  deposition. 
Jenkins  v.  Putnam,  106  If.  Y.,  272. 

In  the  present  case,  as  I  understand  from  the  affidavit  of 
the  plaintiff,  his  business  is  that  of  a  commercial  traveller  or 
travelling  salesman,  and  requires  him  to  be  out  of  the  State 
for  many  months  at  a  time.  His  employer  is  a  manufac- 
turing corporation,  doing  business  at  Cincinnati,  Ohio. 
The  plaintiff,  therefore,  being  an  employee,  and  his  time 
not  being  his  own,  it  may  not  be  possible  for  him,  consist- 
ently with  his  duties  to  his  employer,  to  be  present  in  this 
State  when  his  cause  is  called  for  trial.  Under  the  circum- 
stances it  might  involve  considerable  loss  to  him  if  he  were 
not  permitted  to  have  his  deposition  taken,  to  provide 
against  such  an  emergency. 

The  motion  to  vacate  the  order  for  examination  will  1".^ 
denied,  but  without  costs ;  and  as  the  defendant  asks  for :.  t 
opportunity  to  have  the  law  settled  by  the  General  Term  i:. 
view  of  the  difference  between  the  Special  Terms  on  this 
question,  a  stay  should  be  granted  until  an  appeal  can  be 
heard  ;  it  being  probable,  as  I  understand  the  position  of 
the  case  on  the  calendar,  that  the  trial  will  not  be  had  be- 
fore the  appeal  is  determined. 


From  the  order  entered  on  this  decision  the  defendant 
appealed  to  the  Oeneral  Term  of  the  Court  of  Common 
Fleas. 

J(imes  B.  DiU  {ZHUy  Chcmdlery  and  Seymour y  Attorneys) 
for  defendant,  appellant. 

William  JS.  Abbott  (Abbot  Brothers,  Attorneys),  for 
plaintiff,  respondent. 

Pbb  Citbiam  (Allbn,  Bisohopf,  and  Peyor,  J.  J.) 
Upon  careful  consideration  of  the  opinions  in  Preston  v. 
Hencken,  (9  Abb.  N.  a,  68),  and  in  WUliams  v.  Folsom  (8 
Jf.  T.  Sujpp.  681),  we  are  clear  that  the  reasoning  of  the 
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learned  Chief  Judge  in  the  deeimon  appealed  from  proceeds 
upon  the  more  solid  grounds  and  conducts  to  the  more  con- 
sistent and  satisfactory  condnsion. 

Accordingly,  the  order  is  aflSrmed  on  the  opinion  at  Spe- 
cial Term. 


MILLER  AS  Administbator,  etc.,  Appsllaht,  tf.  DAVIS 

et  al.j  Respondent. 

SuPBKicE  CouBT,    Thibd   Dbpabtmbnt,  Oenebal  Tkbm; 
Mat,  1891. 

§  829. 

i9Di<itfn«9— t0Am  tettimony  to  p&rmmal  ocmmwnioaUm  of  doeeatedy  acL- 

munbU, 

Where  an  administrator  who  was  also  the  only  creditor  of  a  decedent 
brought  an  action  under  the  statute  to  set  aside  as  fraudulent,  as 
against  creditors,  a  conTeyance  made  by  the  intestate,— jQrfd, 
that  testimony  of  one  of  the  defendants  as  to  the  physical  con- 
dition of  decedent  at  the  time  of  the  making  of  the  deed  and  to 
statements  made  by  him  relatire  to  the  transaction,  although 
incompetent  under  the  literal  language  of  section  820,  of  the  Code 
Civil  Procedure  prohibiting  the  giving  of  testimony  by  a  party 
to  an  action,  in  his  own  behalf  or  interest  against  the  adminis- 
trator, executor  or  survivor  of  a  deceased  person,  it  was  not 
within  the  spirit  of  that  section;  that  as  the  action  was  pros- 
ecuted for  the  benefit  of  the  creditor  and  practically  by  the  creditor 
and  was  against  the  rights  and  interests  of  the  decedent  and  his 
estate  and  the  testimony  tended  to  support  and  defend  the  act 
of  the  deceased,  the  testimony  was  competent  and  properly  ad- 
mitted. (Matham,  J.,  dissenting,— .BU(2,  that  the  testimony  was 
incompetent  and  inadmissible  because  to  a  personal  transaction 
with  the  deceased;  that  although  the  evidence  so  far  as  it  re- 
lated to  the  physical  condition  of  the  deceased,  was  immsteral, 
it  could  not  be  said  to  be  absolutely  harmless.) 

{Decided  May  21,  1891.) 
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Appeal  by  the  plaintiff  from  a  jadgment  in  favor  of  the 
•defendant  entered  npon  the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Conway^  {II.  S,  Johnson^  Attorney,)  for  plaintifE, 
appellant. 

G.  n.  Beckwith,  dc  R.  F.  Dobie^  for  defendant,  re- 
spondent. 

Lbabned,  P.J. — This  is  an  action  bronght  by  the  ad- 
ministrator of  Thomas  Miller,  deceased,  to  set  aside  a  deed 
made  by  plaintiff's  intestate  to  Harriet^Davis  and  others  as 
frandnlent  as  against  creditors  of  the  deceased.  The'action 
is  brought  under  the  well  known  statute,  chap.  314,  Laws 
of  1858.  That  statnte  authorizes  an  administrator  to  take 
a  position  of  hostility  to  the  estate  of  the  deceased,  and  to 
act  in  behalf  of  creditors  of  the  deceased  and  thus  to  main- 
tain an  action  which  could  not  have  been  maintained  by  the 
deceased  himself. 

It  is  a  familiar  doctrine  that  if  a  man  makes  a  convey- 
ance which  is  fraudulent  as  to  creditors  he  cannot  maintain 
an  action  to  set  it  aside.  Having  been  a  party  to  the  f rand 
he  cannot  recover  back  Vhat  he  has  fraudulently  parted 
with.  Nor  probably  could  the  administrator  have  done 
this  prior  to  the  statute.  A  creditor  might,  and  may  still. 
And  the  statnte  has  not  taken  away  his  right.  But  it  has 
allowed  the  administrator  to  act  for  the  creditor  and  thus  to 
assume  a  position  hostile  to  the  rights  of  the  deceased 
whom  he  was  appointed  to  represent. 

One  of  the  defendants  and  grantees  in  the  deed  from 
the  decofipod  was  called  in  behalf  of  herself  and  of  her  oo- 
defendant.}  cud  testified  to  a  conversation  had  by  her  with 
the  grantor,  plaintiff's  intestate.  Her  testimony  among 
other  things  related  to  the  physical  condition  of  the  grantor 
snd  to  statements  made  by  him  relative  to  the  transaction. 
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This  was  dalj  objected  to  under  section  829  and  an  ex- 
ception  to  its  admission  was  duly  taken. 

Under  the  literal  language  of  the  section  the  witness  waa 
not  competent  to  testify  to  these  matters.  But  the  spirit 
of  this  section  is  that  a  party  shall  not  testify  to  a  personal 
transaction  with  a  deceased  person  against  the  interest  of' 
such  deceased peTsorC%  estate  represented  by  the  administnu 
tor.  And  the  reason  is  that  the  deceased  person  cannot,  in 
answer  to  the  witness,  give  his  own  version  of  tlij  transac- 
tion. It  would  therefore  be  unjust  to  permit  the  surviving 
party  to  the  transaction  to  testify  to  his  side  of  the  case 
when  death  had  closed  the  mouth  of  his  opponent  But  in 
this  action  it  is  the  administrator  who  is  acting  for  a  credi-^ 
tor,  and  for  such  creditor  the  administrator  is  attacking  the 
act  of  the  deceased.  On  the  contrary,  the  witness  is  testi- 
fying in  support  of  such  act  and  is  therefore  defending  the 
deceased  and  supporting  his  act. 

If  the  creditor  of  the  deceased  had  brought  this  actioa 
it  is  plain  that  the  witness  would  have  been  competent  ta 
testify  to  the  matters  in  question.  The  administrator  is 
only  the  instrument  of  the  creditor,  while  nominally  repre- 
senting the  deceased.  The  real  contest  is  between  the 
creditor  and  the  defendants.  And  as  between  them  the 
witness  should  be  competent.  To  exclude  the  testimony  is 
to  give  effect  to  the  letter  of  the  section  without  considering 
its  spirit  and  intent. 

Let  us  suppose  that  the  grantee  had  paid  the  deceased 
$5,000  as  consideration  for  the  deed.  If  a  creditor  of  the 
deceased  had  sought  to  set  aside  the  deed  as  fraudulent,  the 
grantee  could  have  testified  to  his  payment.  But  the  cred- 
itor instead  of  bringing  the  action,  induces  the  administrator 
to  be  the  plaintiff.  Still  the  creditor  is  the  real  party  in 
interest.  But  if  the  letter  of  the  section  is  to  be  followed, 
the  grantee  is  shut  off  from  a  defence  to  which  probably  no 
one  else  could  testify. 

The  prayer  of  the  complaint  is  that  the  land  be  sold  for 
the  satisfaction  of  plaintiff's  debt.    For  the  plaintiff  is  him- 
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self  the  creditor,  although  in  his  complaint  he  complains  in 
behalf  of  himself,  and  "  any  other  creditors  there  may  be,'* 
Bat  he  alleges  that  he  has  advertised  for  claims  and  none 
have  been  presented,  and  he  believes  there  are  none  but 
himself.  This,  then,  is  really  an  action  of  his  own  as  cred- 
itor. If  he  should  as  creditor  request  himself  as  admin  is- 
trator  to  sue,  and  if  as  administrator  he  should  refuse,  then 
he  could  sue  as  creditor ;  as  settled  in  Harvey  v.  McDon- 
nell (113  iT.  r.,  626).  And  as  the  result  of  the  action,  if 
successful,  would  be  only  to  pay  the  plaintiff  as  creditor, 
evidently  the  administrator  has  no  real  interest.  That  he  is 
the  nominal  party  should  not  deprive  the  defendants  of  their 
testimony. 

It  has  already  been  found  necessary  to  limit  the  letter  of 
similar  sections  by  consideration  of  the  spirit  and  of  the  evil 
they  were  intended  to  prevent. 

We  think  that  this  case  presents  another  instance  not 
foreseen  by  the  legislature,  in  which  the  section  would  be 
perverted  to  injustice  if  the  letter  were  to  prevail,  instead 
of  the  spirit.  When  we  ask  "  against "  whom,  in  the  word 
of  the  section,  did  the  witness  testify,  we  must  answer 
against  a  creditor  who  derived  no  title  or  interest  from^ 
through  or  under  the  deceased. 

Judgment  afSrmed,  with  costs. 

Landon,  J.,  concurred. 

Mathah,  J.  (dissenting). — The  plaintiff  prosecuted 
thiS  action  under  the  provisions  of  chapter  314  of  the  Laws 
of  1858,  which  authorizes  an  administrator  of  the  estate  of 
an  insolvent  to  treat  as  void,  and  resist  all  acts  done,  trans- 
fers and  agreements  made  in  fraud  of  any  creditor,  includ- 
ing themselves  and  others  interested  in  any  estate  held  by 
or  of  right  belonging  to  the  estate  represented  by  him  as 
such  administrator. 

The  estate  of  the  intestate  in  this  case  is  wholly  insuffi- 
cient to  pay  his  debts,  unless  the  premises  covered  by  the 
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deed  eonght  to  be  Bet  aside  cau  be  reached,  if  we  tfisame  that 
the  bond  held  by  the  plaintiff  is  a  valid  claim  against  the 
estate  of  the  deceased. 

The  bond  antedates  the  deed  ;  the  phdntiff  attacks  the 
deed  as  f  randnlent  as  to  it  npon  the  ground  that  it  is  a  Yol- 
nntarjr  conveyance  wholly  without  consideration. 

The  evidence  tended  to  prove  that  prior  to  the  8th  day 
of  January,  1868,  Thomas  Miller,  plaintifi's  intestate,  was 
the  owner  of  abont  350  acres  of  land  in  the  town  of  Platts- 
bnrgh,  which  on  that  day  he  conveyed  by  warrantee  deed 
to  this  plaintiH,  taking  back  a  mortgage  from  the  plaintiff 
for  $5,000,  conditioned  for  the  support  and  maintenance  of 
Thomas  Miller  and  his  four  sisters,  three  of  whom,  with  the 
admistrator  of  the  fourth,  are  the  defendants  iu  this  action. 

On  the  1st  day  of  August,  1S7G,  the  plaintiff  and  wife 
re-conveyed  to  Thomas  Miller  the  fifty-nine  acres  of  land 
covered  by  the  conveyance  sought  to  be  set  aside  in  this 
action,  and  at  the  same  time  Thomas  Miller,  the  intestate, 
by  an  instrument  iu  writing  and  under  seal  released  the 
$5,000  mortgage  and  the  bond  given  by  plaintiff  to  him  and 
his  daughters,  and  at  the  same  time,  and  as  part  of  the  same 
transaction,  executed  and  delivered  to  this  plaintiff  the 
$2,000  bond  which  he  now  claims  to  hold  as  a  claim  against 
the  estate  of  his  intestate.  It  was  admitted  on  the  trial  that 
the  plaintiff  furnished  no  support  under  the  $5,000  bond  to 
his  father  or  sisters  after  the  first  of  January,  1877. 

On  the  30th  of  Octobor,  1876,  intestate  executed  and 
delivered  to  his  daughters  the  deed  in  question^  which,  as 
we  have  seen,  is  attacked  in  this  action  as  fraudulent,  volun- 
tary, and  without  consideration. 

On  the  trial  the  defendants  sought  to  sustain  the  deed 
by  establishing  that  plaintiff's  intestate  gave  the  deed  to  his 
daughters  to  compensate  them  for  their  interest  in  tlie 
$5,000  bond  and  mortgage  which  he  had  cancelled  when 
plaintiff  re-conveyed  to  him  the  fifty-nine  acres. 

Upon  that  subject  Susan  L.  Miller,  one  of  the  defend- 
ants and  grantees  in  the  deed  in  dispute,  was  called  by  the 
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•defendants  and  permitted  to  testify  in  her  own  behalf  and 
that  of  her  co-defendants  to  ..  conversation  had  with  her 
grantor,  plaintijFs  intestate,  under  plaintiff's  objection  and 
exception. 

We  think  that  this  evidence  was  improper,  and  that  the 
objection  to  the  same  and  the  exception  to  the  mling  of  the 
referee  admitting  it  were  well  taken,  and  that  the  evidei^ce 
was  upon  a  material  issue,  and  that  its  erroneous  reception 
<}aimot  be  disregarded. 

On  the  direct  examination  the  witness  was  asked  :  ^^  Q. 
Daring  the  fall  of  187G,  October,  and  sometime  prior  there- 
to, what  appeared  to  bo  your  father's  condition,  physically 
and  mentally  ?" 

Objected  to  by  the  plaintiff  as  immaterial  and  incompe- 
tent, and  as  calling  for  a  personal  transaction  and  dealings 
between  the  witness  and  her  father,  and  not  admissible 
under  section  829  of  the  Code,  and  that  tho  witness  is  not 
competent  and  it  is  not  in  issue.  Objections  overraled  and 
plaintiff  excepts. 

A.  "  Physically,  very  infirm,  not  able  to  take  care  of 
himself,  and  had  not  been  for  some  years.  Mentally,  his 
mind  was  good  and  clear,  unless  excited  or  stood  in  fear  of 
some  one/' 

While  this  evidence  did  not,  perhaps,  bear  directly  upon, 
any  issue  properly  to  be  tried  in  this  case  under  the  plead- 
ings, and  might  properly  have  been  excluded  under  the 
objection  as  immaterial,  yet  as  it  was  received,  we  cannot 
on  this  appeal  say  that  it  was  not  treated  by  the  referee  as 
some  evidence  of  consideration  for  this  deed,  especially  as 
the  intestate  lived  with  and  was  cared  for  in  his  alleged 
helpless  condition  by  the  grantees  in  this  deed.  And  it  is 
only  when  the  court  can  see  that  the  result  could  not  have 
been  affected  by  the  illegal  evidence  that  it  is  at  liberty  to 
disregard  it  on  appeal.  (Milliner  v.  Lucas,  8  Rtm^  496 ; 
Baird  v.  Gillett,  47  N.  F.,  186.) 

If,  therefore,  the  evidence  was  incompetent  and  inad- 
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mknble  m  to  a  penonal   tnnsMtioQ  with  the  deeeised 
grantor,  we  cannot  aaj  it  was  afaaolntelj  hannkeL 

In  Holeomb  r.  Hoioomb,  (95  JT.  T.j  316,)  where  a  per- 
•on  interested  in  an  aaiignnient  was  pennitted  to  swear  to 
the  mental  eondition  of  the  assignor,  it  was  hdd  to  be  soeh 
a  penonal  tiansaction  with  the  assignor  as  to  come  within 
the  prohibition  of  section  829  of  the  Code. 

Bat  the  testimony  quoted  is  not  the  most  objectionable 
feature  of  the  CTidence  of  this  witness ;  on  her  redirect  ex- 
amination  she  was  interrogated  by  the  defendant's  connael 
in  this  form : 

Q.  ^  State  what  was  said  when  yonr  father  informed 
yon  he  had  satisfied  the  $5,000  mortgage  F 

Objected  to  as  immaterial,  incompetent  and  calling  for 
personal  commnnications  and  transactions  with  the  deceased. 
Objection  oyerruled  and  plaintiff  excepts. 

A.  '^  My  reply  was  that  it  looked  as  if  he  had  tamed 
himself  and  daoghters  into  the  street.  That  as  to  his  state 
of  health  and  mine  we  were  unable  to  do  anything  for  onr 
support.  His  reply  was  '  I  told  Sylvester  that  I  should  give 
you  girls  the  fifty-nine  acres  of  land  in  return  for  the 
mortgage  which  I  gave  up,  which  rightfully  belonged  to 
you,  and  I  will  do  it  right  away,  either  by  deed  or  wilL' 

^^I  proposed  that  he  do  it  by  deed,  to  save  expense  of 
settling  the  estate.  His  objection  was  lest  we  take  it  and 
walk  off  with  it  as  the  rest  of  the  property  had  gone. 

^^  I  then  proposed  that  he  give  us  the  deed  and  for  us 
not  to  take  possession  until  his  death.  He  said  he  would 
do  so." 

This  evidence  was  clearly  improper  under  section  829 
of  the  Code  of  Civil  Procedure.  It  was  a  personal  com- 
munication between  the  defendant  and  her  deceased  grantor, 
against  an  administrator,  and  in  direct  violation  of  both  the 
letter  and  spirit  of  that  section.  It  was  upon  a  material  is- 
sue,  and  it  cannot  be  said  that  the  court  can  see  that  it  did 
not  affect  the  result.  (White  v.  White,  62  iT.  T.,  80;  Foote 
V.  Beecher,  78  Id.,  166 ;  Clark  v.  Vorce,  19  Wend.^  283.) 
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As  the  admifision  of  this  evidence  mast  reverse  this  judg- 
ment it  is  tinneceflsary  for  ns  to  discuea  the  other  qneetiona 
raised  on  this  appeal. 

Judgment  reversed,  referee  discharged  and  a  new  trial 
ordered)  costs  to  abide  the  event. 


ESTATE  OF  SAMUEL  LYMAK,  Dboiasxd. 

SUPBBICB     COUBT,    FiBST    DEPABllCENTy    OeNEBAL    TsBK  ; 

Apbil  1891. 

§  1822. 

JAuMMim  to  aetion  againtt  an  executor  or  adminutratar^'^hen  rejet- 
ti<m  of  eUdm  doea  not  Iwr  aeUon, 

A  claim  against  an  estate  of  a  decedent  consisting  of  a  judgment  i% 
not  barred  under  the  short  statute  of  limitation  contained  in 
section  1822  of  the  Code  Civil  Procedure  where  the  creditor 
failed  to  bring  suit  therein  against  the  administrator  of  the  es- 
tate within  six  months  after  its  presentation  to  the  administra- 
tor, its  dispute  and  rejection  byhim  and  the  creditor's  failure  to 
accept  an  offer  to  refer.  Buch  claim  is  one  that  cannot  he  dis- 
puted or  rejected  within  the  meaning  of  said  provision. 

McNulty  v.  Hard,  (72  If,  F.,  518)  followed. 

Where  upon  an  application  by  a  creditor  of  a  decedent  for  an  ac- 
counting by  the  administrator  of  the  estate,  the  administrator 
filed  an  answer  in  which  he  alleged  that  the  assignor  of  the  credi- 
tor held  certain  collateral  securities  belonging  to  the  estate  from 
the  sale  of  which  he  realized  a  very  large  amount  for  which  there 
had  not  been  an  accounting,  but  which  was  applicable  to  the 
payment  of  the  claim, — BM^  that  it  was  doubtful  whether 
these  matters  could  be  tried  by  the  Surrogate,  but  that  even  if 
cognisance  could  be  taken  of  them  an  accounting  between  the 
parties  would  still  be  necessary,  and  that  an  order  directing  the 
administrator  to  account  was  properly  made. 

iDeeided  JprU  17,  1891.) 
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Estate  of  Samuel  Lyman. 

Appeal  by  the  administrator  of  the  decedent's  estate 
from  an  order  of  the  Snrrogate  of  New  York  Connt j  direct- 
ing  her  to  render  and  file  her  aocoont  as  desired  by  the 
petition  of  the  Stnjvesant  Safe  Deposit  Co.,  who  claimed 
to  be  a  creditor  of  the  estate. 

The  facts  are  stated  in  the  opinion. 

Sadkett  <6  Bennett^  for  administrator,  appellant 

MiUer  <k  Wellsj  for  StBTvesant  Safe  Deposit  Co.,  re- 
spondent. 

Lawbsnob,  J. — ^The  Stnjvesant  Safe  Deposit  Company 
alleges  in  its  petition  that  the  estate  of  the  deceased  is  in- 
debted to  it  on  two  certain  jadgmeuts,  recovered  in  the 
conrt  of  common  pleas  of  the  city  and  county  of  New  York, 
by  one  De  Forest  Fox  against  the  said  Samtiel  Lyman,  in 
his  lifetime,  and  that  the  petitioner  is  the  owner  and  holder 
of  said  judgments  by  virtue  of  assignments  thereof  duly 
made  by  said  Fox  to  said  petitioner,  and  is  a  creditor  of  said 
deceased. 

The  answer  to  the  petition  is,  that  the  administratrix, 
more  than  six  months  after  letters  of  administration  had 
been  granted  herein,  under  an  order  of  the  surrogate's 
court,  duly  advertised  for  claims  once  a  week  for  the  period 
of  six  months ;  that  the  proof  of  claim  of  the  petitioner  waa 
presented  to  the  administratrix,  who  disputed  the  same  and 
gave  notice  thereof  to  the  petitioner,  which  notice  contained 
an  offer  to  refer  said  claim  under  the  statute ;  that  said 
offer  has  not  been  accepted,  and  that  more  than  six  month's 
have  expired  since  said  claim  was  disputed,  and  that  said 
claimant  has  not  commenced  an  action  for  the  recovery  of 
said  claim,  wherefore  the  administratrix  claims  that  the 
claimant  is  barred  from  maintaining  this  action. 

It  is  further  alleged,  as  a  separate  defence,  that  Fox  held 
certain  collateral  security,  belonging  to  the  decedent,  from 
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tlie  sale  of  which  he  realissed  a  very  large  sum  of  money, 
for  which  neither  he  nor  petitioner  has  accounted,  bnt 
which  was  applicable  to  the  payment  of  said  claim,  if  any 
existed.  The  surrogate  ordered  the  administratrix  to  ac- 
count. 

It  was  held  by  the  court  of  appeals  in  McNnlty  v.  Hnrd, 
72  iT.  Y.J  518,  that  a  judgment  against  a  deceased  person, 
although  disputed  or  rejected  by  his  personal  representa- 
tives, need  not  be  sued  over  in  order  to  authorize  a  decree 
for  its  payment  by  the  surrogate.  If  this  be  so,  it  is  diffi- 
cult  to  see  how  the  claim  arising  upon  the  judgment  can  be 
barred  by  the  statute  of  limitations,  upon  a  refusal  to  refer. 

In  McNultjfs  case,  Chtjbch,  Ch.  J.,  says :  "  We  think 
that  there  is  a  distinction  between  judgments  against  the 
testator  or  intestate  and  other  claims.  A  judgment  is  an 
adjudication  of  the  rights  of  the  parties  in  respect  to  the 
claim  involved. 

"  It  imports  absolute  verity.  It  cannot  be  disputed  in 
the  sense  contemplated  by  the  statute  any  more  than  a 
judgment  against  the  administrators.  In  the  same  sense  it 
is  final  and  conclusive.  The  statute  recognizes  a  distinction 
by  giving  priority  to  judgments  over  each  other  according 
to  date  of  recovery  and  over  other  debts.  §  27.*  This  right  of 
priority  might  be  interfered  with  if  a  new  judgment  was 
necessary  in  case  of  dispute,  and  thus  a  right  secured  by 
statute  might  be  seriously  impaired  or  entirely  destroyed 
by  the  construction  claimed.  We  are  of  opinion,  therefore, 
that  a  judgment  against  a  deceased,  even  if  disputed  or  re- 
jected by  executors  or  administrators,  need  not  be  sued 
over  in  order  to  authorize  a  decree  for  its  payment  by  the 
surrogate." 

It  is  doubtful  whether  the  other  matters  set  up  by  way 
of  defence  could  be  tried  by  the  surrogate.    (Stilwell  *o. 


*  3  RS.  87  S  27  providing  for  the  payment  and  the  order  in  which 
payment  should  be  made  of  the  debts  of  a  decedent. 
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Cirpaiter,  59  N.  T.,  414 ;  McNalty  «.  Hnrd,  72  Id.,  518.) 
Eren  if  eognizmoee  eonld  be  taken  of  tbem,  an  aooonnt  be- 
tween the  partiea  would  atiU  be  neeeanry. 

We  are  of  tbe  opinion  therefore,  that  the  order  of  the 
rarrogate  ihonld  be  af&rmed,  with  ooeta. 

Yaji  Bbuht,  p.  J.,  and  Dahiklb,  J.,  eoneorred. 


BLAXE,  RBFOHDnrr,  v.  HARRIQAK,  aaU  Afpel- 

LAHTB. 

BupRBiCB  Court,  Thisd  Dkpartment,  Obhsbai.  Tbbx; 
Mat,  1891. 

§  1013. 

Hrfermo0~-Wkm  compulsory  not  ordered. 

When  in  an  action  to  foreclose  a  mechanic  •  lien  the  defendant  in- 
terposed a  counterclaim  for  damages  for  bad  work  and  materials, 
for  a  substantial  departure  from  the  plans  and  speciflcations,  and 
for  their  expenses  in  completing  tbe  buildings,  and  it  was  evi- 
dent that  the  main  question  inyoWed  in  the  case,  was  whether 
the  plaintiff  had  kept  within  the  promise  of  his  contract  or  had 
been  guilty  of  a  breach  of  it;  and  it  also  appeared  that  the 
greater  part  of  the  claims  of  the  parties  were  not  on  account  in 
the  ordinary  acceptance  of  the  term,  but  damages  which  each 
claimed  of  the  other  because  of  an  alleged  breach  of  the  contract 
and  that  an  accounting  would  be  incidental  to  the  main  issue, 
Ilddf — that  the  defendants  were  entitled  to  have  the  main  issues 
tried  by  the  court  and  the  court  having  determined  them  could 
send  the  accounting  to  a  referee,  if  any  should  appear  to  be  ne- 
cessary, and  that  a  compulsory  reference  of  the  whole  issue 
should  not  be  ordered. 

To  sustain  an  order  directing  a  compulsory  reference  of  the  issues  in 
an  action  it  is  not  enough  that  the  case  may  possibly  involve  the 
examination  of  a  long  account,  but  the  account  to  be  examined 
must  be  the  immediate  object  of  the  action  or  the  defences,  and 
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not  an  incidental  or  collateral  object.    Items  of  damage  which 

do  not  inyolve  an  accounting  do  not  jostify  such  a  reference. 
The  rule  provided  by  §1013  of  the  CodeSCivil  Procedure  as  to  when 

a  compulsory  reference  will  be  ordered,  applies  to  equitable  as 

to  legal  actions. 
(IMded  May  21,  1891.) 

Appea]  by  the  defendants  from  an  order  of  the  Special 
Term  directing  a  reference  of  the  issues  in  this  action. 

The  facts  are  stated  in  the  opinion. 

K  J.  Meegcm  for  defendants,  appellants. 

Mead  it  Hatt  for  plaintiff,  respondent. 

Landon,  J. — ^The  theory  of  a  compulsory  reference  is, 
that  the  legal  questions  involved  are  simple,  that  a  long 
account  needs  to  be  examined,  and  that  when  the  facts 
touching  the  obligations  of  the  parties  are  found,  and  the 
items  of  the  accx>unt  established,  the  proper  judgment  will 
be  obvious. 

Section  1013,  Code  Civil  Procedure,  accords  with  this 
theory.  It  provides  for  a  compulsory  reference  '*  where 
the  trial  will  require  the  examination  of  a  long  account,  on 
either  side,  and  will  not  require  the  decision  of  diflScult 
questions  of  law." 

The  same  rule  applies  to  equitable  as  to  legal  actions. 
Thayer  v.  McNaughton,  18  N.  T.  Civ.  Pro.  3. 

It  is  not  enough  that  the  case  may,  by  possibility,  in- 
volve the  examination  of  a  long  account.  Id.  Items  of 
damage  which  involve  no  accounting  do  not  justify  such  a 
reference.  Morrison  v.  Van  Benthysen,  103  N.  Y.^  676. 
The  accounts  to  be  examined  must  be  the  immediate  object 
of  the  action,  or  of  the  defence,  and  not  the  incidental  or 
collateral  object.  Camp  v.  Ingersoll,  86  N.  Z.,  488 ;  Kain 
V.  Delano,  11  All.  Pr.  N.  S.,  29. 

Here  the  plaintiff  seeks  to  foreclose  two  mechanics'  liens. 
He  had  a  contract  with  the  defendants  wherein  he  agreed 
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to  erect  within  a  fixed  time  for  the  price  of  $10,175,  seTen 
buildiogB  according  to  plans  and  specificationB.  After  the 
time  had  expired,  and  before  the  buildings  were  completed, 
the  defendants  discharged  the  plaintiff  and  forbade  him  to 
proceed  any  farther,  and  they  finished  the  buildings  them- 
selves. The  plaintiff  allies  that  that  he  was  without  fault, 
and  the  defendants  allege  a  justification  of  his  discharge 
and  counterclaim  for  damages  for  bad  work  and  materials^ 
for  delay,  for  a  substantial  departure  from  the  plans  and 
specifications,  and  for  their  expense  in  completing  the 
buildings.  One  of  the  liens  filed  is  for  $1,175,  $1,000  of 
which  the  plaintiff  alleges  is  a  payment  due  him  upon  the 
certificate  of  the  architect,  given  pursuant  to  the  contract* 
This  is  put  in  issue  by  the  answer.  The  other  lien  filed  is 
for  the  entire  contract  price*  as  upon  a  quantum  meruUy 
less  certain  credits,  and  for  $766.14  extra  work. 

It  is  plain  that  the  main  question  involved  in  this  case 
18,  whether  the  plaintiff  kept  within  the  terms  of  his  con- 
tract, or  whether  he  was  guilty  of  a  breach  of  it.  If  the 
plaintiff  kept  within  his  contract,  the  counterclaims,  which 
depend  upon  his  breach  of  it,  must  fail.  If  the  plaintiff 
substantially  departed  from  the  contract  without  the  consent 
of  the  defendants  it  is  diflScnIt  to  see  how  he  can  recover  at 
all,  unless  it  be  for  the  $1,000  included  in  the  architect's* 
certificate.  The  greater  part  of  the  claims  which  the 
parties  pnt  in  issne  are  not  accounts  in  the  ordinary  accep- 
tation of  the  term,  but  damages  which  each  party  claims  to 
recover  against  the  other  because  of  an  alleged  breach  of 
the  agreement.  The  accounting,  if  any,  will  be  incidental 
to  the  main  issues. 

The  defendants  are  entitled  to  have  the  main  issues 
tried  by  the  court.  The  court,  having  determined  them, 
can  then  send  the  accounting  to  a  referee,  if  any  should 
appear  to  be  necessary.     Code  Civ.  Pro,^  §1013. 

Order  reversed,  with  ten  dollars  costs  and  disburse* 
menls,  and  motion  denied,  with  ten  dollars  costs. 

Leabned,  p.  J.,  and  Mayham,  J.  concurred. 
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PATTISON  AND  ANOTHER,  Rbspondbnts,  V.  DELANET^ 
Appellant. 

Supreme  Coubt,   Fifth   Depabtkent,   General   Term; 
April  1891. 

§  2905  et  eeq. 

Attaehment  in  Justiee*$  (hurt — when  afflcUmt%  procure  auffici&rU, 

Where  the  affidayit  upon  which  an  attachment  was  issued  out  of  a 
Justice's  Court  showed  an  indebtedness  in  favor  of  the  plaintiffs 
against  the  defendants  arising  upon  contract  for  about  $21  over 
and  above  all  counterclaims  known  to  the  plaintifEs ;  that  the 
defendant  was  a  resident  of  the  State  and  had  departed  from  the 
county  where  he  last  resided  with  the  intent  of  defrauding  his 
creditors;  that  he  had  been  a  resident  of  said  county,  employed 
as  a  clothing  cutter  of  a  firm  of  merchants  and  had  left  the 
county  quietly  and  clandestinely  and  had  gone  to  Boston,  Mass. ; 
that  he  had  sent  to  ink  former  place  of  residence  and  employed 
help  to  assist  him  in  the  removal  of  his  household  goods  in  order 
to  have  them  shipped  to  Boston ;  and  that  this  help  at  the  time 
of  making  the  afiidavit  was  actively  engaged  in  packing  the 
goods, — JEEeid,  that  these  statements  being  made  positively  and 
not  upon  information  and  belief  and  not  denied  by  the  defend- 
ant were  sufiicient  to  sustain  the  warrant  of  attachment ;  that 
these  facts  might  have  been  within  the  personal  knowledge  of 
the  affiant  and  that  the  proceedings  should  be  sustained  if  pos- 
sible by  every  reasonable  and  warrantable  intendment. 

Pierson  «.  Freeman  (77  JIT.F.,  679).  James  o.  Richardson,  (39  Run, 
559).  Mayor  «.  Genet,  (4  Hun,  487;  afiTd,  63  if.  F.,  646)  fol- 
lowed. 

Szemption  of  personal  property  from  seizure  under  an  attachment  is- 
an  affirmative  defence,  and  where  there  is  nothing  in  the  record 
showing  or  tending  to  show  that  goods  levied  on  under  an  at- 
tachment are  exempt  the  attachment  will  not  be  vacated  on  the 
ground  that  they  are  not  liable  to  attachment. 

(Deeidedj  April  16,  1891.) 
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Appeal  by  the  defendant  from  a  judgment  of  the  Qene- 
«ee  Connty  Court  affirming  a  judgment  of  a  JuBtioe'a  Court 
rendered  in  favor  of  the  plaintiffs. 

William  F.  PrenUoey  for  defendant,  appellant 

E.  A.  WcLahbum^  for  plaintiffs,  respondents. 

CoBLsrr,  J, — ^In  July  1890,  the  plaintiffs  commenced 
an  action  in  a  Justice's  Court  in  the  county  of  Genesee 
against  the  defendant  and  an  attachment  was  obtained  by 
them.  The  summons  was  served  as  last  provided  in  §2910 
of  the  Code  of  Civil  Procedure.  The  affidavit  upon  which 
the  attachment  was  issued  was  as  follows : 

^^  Jerome  J.  Patterson  being  duly  sworn  deposes  and 
Bays  that  he  is  one  of  the  plaintiffs  above  named ;  that  the 
above  named  defendant  is  justly  and  truly  indebted  to  the 
above  named  plaintiffs  in  the  sum  of  $15.75  and  interest 
thereupon  from  February  11,  1889,  for  one  photograph  al- 
bum and  one  easel  purchased  by  defendant  of  plaintiffs, 
December  24,  1889,  and  by  plaintiff  sold  and  delivered  to 
«aid  defendant  respectively  of  the  value  and  at  the  agreed 
price  of  $5.50  and  $4.25,  for  which  the  defendant  agreed  to 
pay,  and  for  the  sum  of  six  dollars  loaned  defendant  by 
by  plaintiffs  on  or  about  February  11,  1890,  upon  defend- 
ant's express  promise  to  repay  the  same,  no  part  of  which 
has  been  paid,  and  that  the  plaintiffs  are  entitled  to  recover 
eaid  sum  over  and  above  all  counterclaims  known  to  depo- 
nent. That  the  defendant  being  a  natui*al  person  and  a  resi- 
dent of  the  State,  has  departed  from  the  county  of  Genesee, 
where  he  last  resided,  with  intent  to  defraud  his  creditors, 
and  that  the  defendant,  being  a  natural  person,  is  about  to 
remove  property  from  the  county  of  Genesee,  where  the 
defendant,  being  a  natural  person,  last  resided,  with  intent, 
as  deponent  is  informed  and  believes,  to  defraud  his  cred- 
itors. That  early  in  the  present  month  or  thereabouts  said 
defendant,  who  was  then  a  resident  of  said  county  of  Genesee 
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and  was  employed  as  a  clothing  cotter  by  a  firm  of  clothing 
merchants  in  Batavia,  in  said  county,  left  said  county  sud- 
denly and  clandestinely,  leaving,  as  deponent  is  informed  and 
believes,  a  large  number  of  unsatisfied  debts  other  than  that 
of  plaintiffs ;  that  said  defendant  is  now  reputed  to  be  some- 
where in  the  city  of  Boston,  Mass.,  and  that  he  has  sent  to 
Batavia  aforesaid  and  employed  help  to  assist  in  the  removal 
of  his  household  goods  to  a  railroad  station  in  which  to  have 
them  shipped  to  Boston  aforesaid,  and  said  help  are  now 
employed  in  packing  said  goods  with  intent  so  to  assist  in 
their  removal  and  shipment" 

On  the  return  day  the  defendant  appeared  by  attorney 
and  moved  to  vacate  the  attachment  upon  the  ground  of  the 
insufficiency  of  the  affidavit  and  the  constable's  return. 
The  latter  was  amended,  the  court  denied  the  motion,  judg* 
ment  was  entered  for  the  plaintiflEs,  the  defendant  appealed 
to  the  Genesee  County  Court,  which  affirmed  the  justice's 
judgment,  and  the  defendant  appealed  to  this  court. 

The  affidavit  shows  an  indebtedness  arising  upon  contract 
in  favor  of  the  plaintiffs  and  against  the  defendant,  for 
about  twenty-one  dollars  over  and  above  all  counterclaims 
known  to  deponent.  Also  that  the  defendant  was  a  resident 
of  the  State  and  had  departed  from  the  county  of  Genesee, 
where  he  last  resided,  with  intent  to  defraud  his  creditors* 
It  states  positively  that  the  defendant  was  a  resident  of 
Genesee  county  and  was  employed  as  a  clothing  cutter  by  a 
firm  of  merchants ;  that  early  in  February  he  left  the 
county  suddenly  and  clandestinely ;  that  he  was  indebted  to 
the  plaintiffs  in  the  sum  set  forth  in  the  affidavit ;  that  he 
sent  to  Batavia  and  employed  help  to  assist  him  in  the  re- 
moval of  his  household  goods  to  a  railroad  station  in  order 
to  have  them  shipped  to  Boston,  and  the  help  at  the  time 
of  making  the  affidavit  were  actively  employed  in  packing 
the  goods.  These  allegations  are  stated  positively.  Some 
other  statements  in  the  affidavit  were  made  upon  informar 

tion  and  belief. 

The  defendant's  contention  on  this  appeal  is  that  the 
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affidarit  was  not  sufficient  to  aathoruse  the  isniing  of  the 
attachment  Under  §2916  of  the  Code,  the  defendant 
might  hare  made  proof  bj  affidavit  or  otherwise  to  vacate 
the  attachment  He  chose  to  rest  upon  the  papers  upoa 
which  it  was  granted. 

In  Pierson  v.  Freeman  (77  iT.  T^  589),  it  was  held  that 
^^  where  in  an  affidavit  npon  which  an  order  of  arrest  is  granted 
the  facts  ar^  stated  positively,  not  on  information  and  be- 
lief— are  not  denied  or  disputed  by  defendant  when  oppor- 
tunity is  afforded,  and  the  facts  alleged  are  not  such  that 
the  affiant  could  not  by  any  possibility  have  sufficient 
knowledge  of  to  verify,  an  appellate  court,  sitting  in  review 
of  the  order,  may  take  the  facts  as  stated." 

To  the  same  effect  is  James  v.  Richardson,  (89  Swiy 
399)  which  was  an  attachment  case,  and  the  court  held 
^'  that  statements  in  the  affidavits  will  be  presumed  to  have 
been  made  on  personal  knowledge  unless  stated  to  be  on  in- 
formation, or  unless  it  appeared  affirmatively  or  by  fair 
inference  that  they  could  not  have  been  or  were  not  made 
on  such  knowledge." 

The  positive  statements  in  the  affidavit  in  the  case  at 
bar  might  have  been  within  the  personal  knowledge  of  the 
affiant* 

Those  cases  in  connection  with  the  doctrine  established 
in  Jaffray  v.  Nast,  32  JT.  T.  State  Rep.^  250 ;  Leiser  ^. 
Rosmann,  32  /A,  739;  Davis  v.  Fleming,  18  N .T.  Fife. 
Dig.y  460-461 ;  Schoonmaker  v.  Spencer,  64  N.  Y.,  366, 
where  it  was  held  to  be  the  uniform  practice  in  reviewing 
proceedings  before  a  justice  of  the  peace  to  sustain  them  if 
possible  by  every  reasonable  and  warrantable  intendment ; 
and  Mayor  v.  Genet,  (4  jStm.,  487;  affirmed  63  JIT.  T., 
646)  show  that  the  affidavit  was  sufficient  to  confer  juris- 
diction. 

The  learned  counsel  for  the  appellant,  also,  insists  that 

*  See  on  thia  point  Cuthbert  •.  Chauvet,  ante^  p.  801,  sadBrowef 
9.  Baucus,  a7U4j  p.  889. 
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the  goods  were  exempt^  and  therefore,  not  liable  to  be  at- 
tached. Exemption  is  an  affirmative  defence,  and  there  is 
nothing  in  the  record  showing  or  tending  to  show  that  those 
goods  were  exempt.* 

It  follows  that  the  judgment  of  the  county  court  must 
be  affirmed. 

Judgment  affirmed  with  costs. 

DwioHT,  P. J.,  and  Maoombbe,  J.,  concurred. 


SCHWAKTZ,  Eespondent,  v.  GREEN,  Appellant. 

Supreme  Court,   Fifth    Department,    General   Term; 
June  1891. 


§  631. 

BiU  qf  partieular9 — when  required  although  party  aa&rti  that  he  i$  un- 
able  to  furnish  it. 

Where  in  an  action  to  recover  damages  for  the  seduction  of  the  plain- 
tiffs daughter,  the  defence  was  a  general  denial  and  an  allega- 
tion that  the  plaintifTs  daughter  was  a  lewd,  bawdy  and 
licentious  person,  and  of  a  generally  bad  and  immoral  character; 
that  at  divers  times  and  sundry  places  during  the  year  1889,  but 
at  what  particular  times  and  places  the  defendant  cannot  tell, 
she  had  carnal  intercourse  with  persons  unknown  to  defendant, — 
Boldy  that  it  was  the  duty  of  the  defendant,  upon  demand 
therefor,  to  serve  the  best  possible  bill  of  particulars  of  this  de- 
fence he  could;  that  a  motion  for  a  bill  of  particulars  could  not 
be  defeated  by  allegations  that  none  can  be  made  out;  thai  the 
motion  for  a  bill  of  particulars  should  not  be  denied  because  the 
plaintiff's  daughter  has  all  the  knowledge  which  he  seeks  and  can 

*  See  as  to  when  exemption  is  absolute  and  when  it  must  be 
claimed,  Wilcox  «.  Howe,  arUe^  p.  214;  as  to  who  is  entitled  to  ex- 
emption, Fink  9.  Frankel,  ante,  p.  405,  and  note,  €mie,  p.  405. 
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diidoee  the  Mine,  sinoe  the  plaintiff  miut  not  only  meet  the 
facts  as  he  nnderstandi  them  but  also  the  many  allegations 
whether  tme  or  false  that  are  set  up  to  defeat  a  recovery,  and 
this  Is  especially  so  where  the  daughter  made  an  affidavit  ia 
support  of  the  motion  that  she  never  had  illicit  connection  with 
any  one  other  than  the  defendant 

Tilton  «.  Beecher,  (69  N.  F.,  176);  City  of  Rochester  e.  McDowell^ 
(12  N.  T.  aupp.,  414)  followed. 

(Decided  June  9, 1891.) 

Appeal  by  the  defendant  from  an  order  of  the  Steuben 
county  special  term  directing  him  to  serve  a  bill  of  particu* 
lars  of  matters  contained  in  his  answer. 

The  opinion  states  the  facts. 

O.  Nn  OrcuUj  for  defendant,  appellant. 

J.  H,  <6  C.  W.  Stemens^  for  plaintiff,  respondent. 

Macombeb,  J. — This  action  was  brought  to  recover 
damages  for  the  seduction  of  the  plaintiff's  daughter.  The 
answer  is :  (1)  A  general  denial.  (2)  An  allegation  that 
at  the  time  stated  in  the  complaint,  and  for  a  long  time 
prior  thereto,  and  since  that  time,  the  plaintiff's  daughter 
was  a  lewd,  bawdy,  and  licentious  woman,  of  a  generally 
bad  and  immoral  character,  and  so  reputed  to  be ;  that  on 
the  two  days  named  in  the  answer,  at  some  place  or  places 
in  the  city  of  Homellsville,  but  at  what  particular  place  the 
defendant  alleges  he  is  unable  to  state,  this  woman  had 
carnal  intercourse  with  a  man  whose  name  is  unknown  to 
the  defendant;  that  at  divers  other  places  in  the  city  of 
Homellsville,  and  at  various  other  times  between  the  Ist 
day  of  January,  1889,  and  the  1st  day  of  December,  1889, 
but  at  what  particular  times  and  places  the  defendant  says 
he  is  unable  to  state,  she  had  carnal  intei<cour8e  with  other 
persons  unknown  to  the  defendant. 

Section  631  of  the  Code  of  Civil  Procedure  provides 
that  **  the  court  may  in  any  case  direct  a  bill  of  particulars 
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of  the  daim  of  either  party  to  be  delivered  to  the  adverse 
party." 

It  is  claimed,  however,  by  counsel  for  the  appellant 
that  he  cannot  famish  the  bill  of  particulars,  for  the  reason 
that  he  is  unable,  at  present,  to  give  the  times  and  places 
and  names  of  the  persons  more  definitely  than  he  already 
has  in  the  answer,  but  that  he  hopes  to  be  able  to  do  so  be- 
fore the  trial  of  this  case.  Such  objections  cannot  prevail 
against  the  clear  right  that  the  plaintiff  has  to  the  bill  of 
particulars  demanded,  particularly  since  the  decision  of  the 
case  of  Tilton  v.  Beecher  (69  iT.  Y.,  176).* 

It  is  the  duty  of  the  defendant,  as  was  held  in  the  case 
of  City  of  Rochester  v.  McDowell  (12  iV^.  Z.,  Suj>p.  414),. 
on  demand,  to  serve  the  best  possible  bill  of  particulars^ 
and,  if  the  same  was  not  satisfactory,  a  motion  might  be 
made  to  compel  the  exhibition  of  another  or  further  bill ; 
that  the  provision  of  the  Code  cannot  be  defeated  by  mere 
allegation,  on  the  motion  to  compel  the  rendering  of  some 
bill,  that  none  can  be  made  out.  It  is  the  duty  of  thf^  de 
fendant  to  prepare  such  particulars  as  he  can.  Then,  if  ob- 
jection is  made  thereto,  the  whole  question  may  be  presented 
to  the  court  upon  its  merits,  in  accordance  with  the  ordinary 
rules  of  practice,  as  contemplated  by  the  provisions  of  the 
Code. 

But  it  is  further  argued  that  the  plaintiff's  daughter, 
who  has  made  an  affidavit  in  the  case  in  her  father's  behalf, 
has  all  the  knowledge  which  the  plaintiff  seeks,  and  she  can 
disclose  the  same,  and  that  consequently  the  information 
sought  18  within  the  knowledge  and  reach  of  the  plaintiff 
This  argument  would  be  in  any  case  somewhat  fallacious, 
but  under  the  facts  disclosed  in  these  appeal  papers  it  is 
shown  by  the  affidavit  of  the  young  woman  that  she  never 
had  illicit  connection  with  any  person  except  the  defendant. 
It  is  not  reasonable,  therefore,  to  argue  from  this  that  the 
plaintiff  must  be  prepared  to  meet  the  allegations  in  the- 

*  Bee  Jfoto  an  BOl  of  Partieular$y  2  if.  7.  (ho.  Fro.,  848. 
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answer  without  father  information  ;  for  a  party,  in  prepar- 
ing for  trial,  particularly  in  cases  of  this  character,  where 
reputation  and  personal  chastity  are  involved,  must  not  only 
be  ready  to  meet  the  facts  as  he  understands  them,  but  also 
to  meet  the  many  allegations,  whether  true  or  false,  that 
are  set  up  to  defeat  a  recovery. 

The  order  appealed  from  should  be  affirmed. 


DwioHT,  P.J.,  concurred. 


BRENNAN    as    Administratblx,    etc.,    of    Mabt   D. 
Jasyis,  Dbceasbj),  Respondent,  v,  HALL  and  An- 
other AS  Trustees    under    the    last    Will    and 
Testament    of    Washington    A.  Hall,  Deceased, 
Appellants. 

Supreme    Court,   First    Department,  General  Term; 
June,   1891. 

§§  829,  835. 

Attomof  and  cUent — foJiat  wmmunication  pntUeged—when  otjeUwn  to 
eoidenee  too  general. 

Where  for  the  purpose  of  proving  that  an  assignment  of  a  mortgage 
by  one  J.  to  one  H.,  both  of  whom  were  then  deceased,  had  been 
made  in  trust  for  the  wife  of  J.,  Ps.  attorney  testified  under  ob- 
jection to  a  conyeraation  with  H.  in  which  H.  had  told  him  of 
the  proposed  making  of  the  assignment  and  of  its  object,— i9ii2(f, 
that  as  it  appeared  that  the  attorney  had  never  been  counsel  for 
H.,  and  the  statement  did  not  refer  to  any  future  occasion  when 
it  was  expected  that  he  would  act  as  counsel  tor  him,  the  testi- 
mony was  not  to  a  privileged  communication  and  was  therefore 
not  incompetent  ui ;  that  as  the  attorney  was  neither  a  party  to 
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an  action  nor  interested  in  the  result,  he  was  not  incompetent 
under  section  8d9  of  the  Code  Oiyil  Procedure  prohibiting  testi- 
mony by  a  party  or  one  interested  to  a  personal  transaction  or 
communication  with  the  decedent  against  a  party  to  an  action 
who  represented  such  decedent  [i]. 

IV^here  testimony  objected  to  as  being  to  a  professional  communication 
made  to  the  witness  as  an  attorney,  also  included  testimony 
which  Was  competent  and  which  was  not  to  such  a  communica- 
tion, the  objection  is  too  broad  and  is  properly  OTemiled  [q. 

An  attorney  is  competent  to  testify  that  his  client  directed  him  to 
make,  and  that  he  wanted  him  to  make  an  assignment  of  a  bond 
and  mortgage  [8,0]. 

An  attorney  may  testify  to  directions  given  by  his  client  for  his  ac- 
tions [8]. 

Mulford  «.  MuUer  (40  N,  T.  81)  m;  Hebbard  e.  Haughian  (78  Id. 
75)  m;  Greer  «.  Greer  (58  Hm^  251)  [4];  Martin  «.  Piatt  (4 
K  T,  8upp.  859)  [4];  In  r«  Austin  (42  Sun,  516)  [4j  followed.  In 
re  CoUman  (111  HT.  T. ;  220)  [s] ;  Root  v,  Wright  (84  Id.  72)  [q 
distinguished. 

It  is  competent  for  the  plaintiff  in  an  action,  who  seeks  to  establish 
that  her  intestate  is  entitled  to  a  mortgage  which  was  assigned 
by  her  husband  to  the  defendant's  testator,  to  prove  that  the  ob- 
ject of  the  assignment  was  to  enable  him  to  make  a  further 
assignment  to  the  plaintiffs  decedent  [7]. 

Where  a  husband  caused  a  mortgage  to  be  assigned  to  a  third  person 
to  be  held  by  him  for  the  benefit  of  his  wife  and  thereafter  as- 
signed to  her,  a  trust  was  created  for  her  benefit  which  the 
statute  relating  to  trusts  in  real  estate  in  no  manner  abridged^. 

In  an  action  wherein  the  plaintiff  sought  to  have  it  determined  that 
a  mortgage  assigned  to  the  defendant's  testator  was  so  assigned 
for  the  benefit  of  the  plaintifTs  intestate,  an  envelope  containing 
the  bond  and  mortgage,  having  endorsed  thereon  a  statement  in 
the  handwriting  of  the  defendant's  testator  that  ''  all  the  papers, 
bond  and  mortgage,  assignment  etc.,  was  the  property  of 
a  third  person  is  properly  excluded  from  evidence  where  it  is 
offered  in  favor  of  a  third  person,  and  there  is  no  other  evidence 
showing  the  right  of  such  third  person  to  the  bond  and  mortgage 
claimed  by  the  plaintiff,  although  if  the  offer  had  not  been  so 
limited  the  defendants  might  have  been  entitled  to  have  the 
paper  received  as  evidence  [IQ. 

An  objection  to  the  admissibility  of  testimony  not  taken  at  the  time 
cannot  be  urged  on  appeal  in  sapport  of  its  ezcludon  p], 

ilkdded  June  12,  1891.) 
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Appeal  by  the  defendants  from  a  judgment  of  the  New 
York  county  special  term,  entered  in  favor  of  the  plaintifi* 

The  facto  are  stoted  in  the  opinion. 

H(Uch  dk  Warretiy  for  defendanto,  appeUants. 

(filbert  W,  MmoTy  for  pkintifi,  respondent 

Daotsls,  J. — ^This  is  an  action  of  interpleader  to  detw- 
mine  the  title  to  a  fund  now  on  deposit  with  the  Union 
Tmst  Company  of  the  City  of  New  York.  The  fund  con- 
sisto  of  the  proceeds  of  a  mortgage  debt  paid  by  Henry  Kom 
to  satisfy  a  bond  and  mortgage  executed  by  him  to  Judson 
Jarvis,  and  by  him  assigned  to  Washington  A.  Hall,  whose 
trustees  are  defendanto  and  appellanto  in  the  action.  The 
bond  and  mortgage  were  executed  on  the  14th  of  May,  1884, 
and  the  assignment  was  made  on  the  following  day.  The 
debt  secured  was  the  sum  of  $13,500,  besides  interest.  It 
was  alleged  on  behalf  of  the  plaintiff,  who  is  the  adminis- 
tratrix of  the  estate  of  Mary  H.  Jarvis,  that  the  assignment 
to  Washington  A.  Hall  was  for  the  benefit  of  this  intestate, 
and  that  he  received  the  assignment  to  enable  him  to  assign 
the  same  securities  to  her,  while  the  trustees  by  their  an- 
swer deny  these  allegations,  and  allege  that  by  the  assign- 
ment to  him  he  became  and  was  the  owner  of  the  bond  and 
mortgage. 

To  prove  the  case  presented  for  the  plaintiff,  reliance 
was  chiefly  placed  upon  the  evidence  of  John  H.  V.  Arnold, 
who  had  been  attorney  and  counsel  for  Judson  Jarvis,  then 
deceased ;  and  in  that  capacity  the  deed  of  the  premises 
mortgaged,  and  the  mortgage,  also,  were  drawn  by  him,  or 
under  his  direction.  A  day  or  two  before  they  were  drawn, 
this  witness  testified  that  a  conversation  took  place  in  the 
office  between  Judson  Jarvis  and  Mr.  Hall,  and  the  witness 
was  asked  to  state  that  conversation.  This  was  objected  to 
on  the  part  of  the  trustees  on  the  ground  that  the  witnesa 
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was  incompetent  under  sections  829  and  885  of  the  Oode, 
and  that  there  was  not,  and  could  not  be,  a  waiyer  of  the 
obligation  of  the  witness  not  to  disclose  the  conversation. 
This  was  overruled  by  the  court,  and  the  witness  was  al- 
lowed to  relate  the  conversation.  But  instead  of  then  do- 
ing so,  he  related  another  conversation  which  he  testified 
took  place  between  himself  and  Mr.  Hall  on  the  15th  of 
ICay,  the  day  after  which  the  bond  and  mortgage  were  exe- 
cuted. This  was  further  objected  to  as  incompetent,  as  it 
had  been  merged  in  the  written  paper.  But  that  was  also 
overruled,  and  the  counsel  for  the  trustees  excepted.  The 
witness  testified  that  on  that  morning  Mr.  Hall  was  in  his 
office,  and  spoke  to  him  about  the  bond  and  mortgage,  and, 
recurring  to  the  previous  conversation,  said :  "  *  Now,  Jar- 
vis  wants  me  to  take  an  assignment  of  this  $13,600  bond 
and  mortgage,  and  hold  it  for  Mary, — ^Mamie,  as  they  called 
Mary  H.  Jarvis,  his  wife, — ^and  make  an  assignment  here- 
after to  her.'  He  said  to  me :  ^  You  know  that  Jud.  and  I 
are  old  friends.  I  am  willing  to  do  everything  I  can  to 
accommodate  him.  I  will  take  an  assignment  of  this  bona 
and  mortgage  of  $13,500  and  hold  it  for  Mrs.  Jarvis,  and 
make  an  assignment  to  her  whenever  she  wants  it ;  but  1 
hope  Jud.  will  fix  it  up  as  soon  as  possible,  for  I  am  tirea 
being  bothered  with  his  affairs.'  " 

This  evidence  was  entirely  free  from  all  legal  exception, 
for  it  did  not  appear  that  the  witness  had  in  any  instance 
been  the  counsel  for  Mr.  Hall,  nor  did  the  staSe^ 
P)     ments  refer  to  any  future  occasion  when  it  was  ex- 
pected he  would  act  as  counsel  for  him  ;  and  as  the 
witness  was  neither  a  party  to  the  action  nor  interested  in 
its  result,  he  was  not  incompetent,  under  section  829  of  tbe 
Oode  of  Civil  Procedure,  to  give  this  evidence. 

After  giving  that  conversation,  he  was  asked  to  detau 
the  conversation  between  Judson  Jarvis,  Mr.  Hall,  and 
himself,  and  to  that  the  objections  previously  ui^ed  WOM 
repeated,  and  also  again  overruled,  to  which  the  counsel  for 
the  trustees  excepted.    And  the  witness  stated  that  Judson 
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Jarvis  came  in  with  Mr.  Hall,  and  said :  "  ^  I  want  Mr. 
Hall  to  take  an  aaaignment  of  the  bond  and  mortgage 
which  Eom  ia  going  to  give  on  9, 11,  and  11^  Forayth 
Street,  for  my  wife.  I  want  an  aasignment  made  ont  to 
him,  and  then  he  can  assign  it  to  Mrs.  Jarvis  when  she 
wants  it'  Mr.  Hall  did  not  want  to  do  it,— objected  to  it. 
He  said  he  would  like  to  have  these  matters  all  closed  np» 
Finally  he  said  he  would  do  it  to  accommodate  him." 

If  the  objection  had  been  taken  to  what  Judson  Janria 
said,  a  diflferent  question  might  have  arisen  from  that  which 
has  now  been  presented ;  for  what  he  said  did  relate  to  & 
professional  act  to  be  performed  for  Judson  Jarvis,  who 
was  the  client  of  the  witness.  But  the  objections  were  ta 
the  conversation,  and  included  as  well  what  Mr.  Hall  said 
in  it  as  what  was  said  by  Mr.  Jarvis.     The  former  was  not 

the  client  of  the  witness,  and,  as  the  latter  afterwarda 
PI     testified,  never  had  been  ;  and  what  he  said  the  wit* 

ness  was  competent  to  relate.  The  objections  were 
too  broad,  for  they  included  what  was  said  by  Mr.  Hall,  and 
for  that  reason  were  properly  overruled.    But  beyond  that 

the  witness  was  also  competent  to  prove  that  Mr. 
[t]     Jarvis  directed  him  to  make,  or  that  he  wanted  him 

to  make,  an  assignment  of  the  bond  and  mortgage  ta 
Mr.  Hall.  The  admissibility  of  directions  given  by  the 
client  to  the  attorney  for  the  action  of  the  latter  were  held 
to  have  been  regularly  received  as  evidence  from  the  attor* 
ney  in  Mulford  v.  Muller  (40  N.  T.  31,  84).  And  that 
ruling  was  followed  in  Hebbard  v.  Hanghian  (70  N.  Y.  56), 
where  it  was  said  in  the  opinion  that  ^^  the  objection  that 
the  attorney  by  whom  the  deed  of  April  4th  was  prepared, 
eonld  not  give  evidence  of  the  direction  he  received  from 
the  parties,  and  of  the  transaction  between  them,  was  not 
well  taken.  He  testified  of  facts  within  his  own  knowl- 
edge, acquired  in  the  transaction  of  the  business  between 
the  parties,  and  they  were  not .  communicated  to  him  as 
an  attorney  to  enable  him  to  perform  his  dnties  to  a 
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client    Knowledge  acqaired  under  snch  circumstances  is  not 
within  the  class  of  privileged  communications."     {Id.  62.) 
And  to  the  same  effect  are  the  cases  of  Greer  v.  Greer 
(58  ffunj  251);  Martin  t?.  Piatt  (4  Jf.  Y.  Supp.  859); 
'^  [q     and  In  re  Austin  (42  Hvm,^  616). 

Nor  is  In  re  Coleman  (111  N.  T.  220)  in  any 
respect  opposed  to  these  authorities ;  for  what  the  attorneys 
were  there  held  incompetent  to  state  by  way  of  evi- 
M     dence  were  conversations  with  the  testator  when 
they  received  instructions  in  reference  to  his  will 
(111  N.  T.  226X  which  essentially  differed  'from  the  au- 
thority intended  to  be  conveyed  by  the  interview  between 
Mr.  Jarvis  and  Mr.  Hall,  and  in  which  the  attorney  was  not 
even  a  participant. 

The  case  still  more  widely  differs  from  Boot  v.  Wright, 
(84  N.  T.  72)  where  the  communications  were  directly  with 
the  attorney,  and  for  his  guidance  in  what  he  was 
[6]     employed  to  do,  while  it  was  in  this  case  the  conver- 
sation was  wholly  between  Mr.  Jarvis  and  Mr.  Hall, 
to  induce  the  latter  to  consent  to  become  a  party  to,  and 
receive,  the  assignment.    The  conversation  was  in  no  re- 
spect confidential,  and  its  object  was  to  influence  the  action 
of  Mr.  Hall,  and  not  that  of  the  attorney. 

It  was  also  competent  for  the  plaintiff  to  prove  that  the 
object  of  the  assignment  was  to  enable  Mr.  Hall  to  make  a 
further  assignment  to  Mrs.  Jarvis,  the  intestate.    As 
[7]     much  as  that  has  certainly  been  conceded  by  the  au- 
thorities   (Bitter  v.  Jones,  28  Hun,  492 ;  Foote  v. 
Bryant,  47 iT.  Y.  644;  Norton  v.  Mallory,  63  N.T.  434). 
A  trust  was  created  for  her  benefit,  which  the  statute 
relating  to  trusts  in  real  estate  has  in  no  manner  abridged. 
The  evidence  of  Mr.  Arnold  was  very  direct  in 
(Q     proof  of  the  fact  that  the  assignment  was  made, 
pursuant  to  the  agreement  between  Mr.  Jarvis  and 
Mr.  Hall,  for  the  benefit  of  Mrs.  Jarvis ;  and  this  was  oor* 
roborated  by  the  letters  of.  Mr.  Hall  afterwards  written  to 
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Mr.  JarviB.  That  of  the  20th  of  November,  1884,  aasnmes 
the  right  of  the  latter  to  collect  the  interest  on  the  debt ; 
and  the  letter  of  December  16, 1884,  contains  the  statement 
that  a  check  was  sent  with  it  for  the  interest,  and  a  blank 
receipt  also  accompanied  it,  stating  the  interest  to  have  been 
received  from  him,  which  had  accmed  on  the  bond  secured 
by  this  mortgage. 

The  assignment  made  by  Mrs.  Jarvis  of  so  much  of  the 
money  secured  by  this  bond  and  mortgage  as  would  be 
sufficient  to  pay  to  Anna  B.  Cavarly  the  sum  of  $1837.36, 
and  which  has  been  maintained  by  the  judgment,  is  evidence 
of  her  understanding  that  she  was  entitled  to  the  benefit  of 
these  securities,  and  had  sanctioned  the  transaction  through 
whicli  Mr.  Hall  obtained  his  assignment ;  and  the  deposit 
ticket  made  out  by  Mr.  Hall  on  the  22d  of  May,  1884,  for 
the  $728  and  $10,000  received  from  Mr.  Kom  for  the 
property,  and  the  $1,646.42  from  Mr.  Arnold  in  the  name 
of  Mary  A.  Jarvis,  also  indicates  the  truth  of  the  plaintiff's 
case.  This  was  for  a  deposit  made  at  that  time  in  the 
Oriental  Bank,  of  which  Mr.  Hall  was  the  president,  and  it 
was  connected  with  the  sale  of  this  property.  An  endeavor 
was  made  to  overcome  the  effect  of  the  evidence  on  the  part 
of  the  plaintiff  by  proof  that  a  preceding  mortgage  assigned 
to  Mr.  Hall  by  Prince  &Whitely  was  held  by  him  for  the 
benefit  of  Sarali  A.  Jarvis,  the  mother  of  Judson  Jarvis. 
A  statement  subscribed  by  Mr.  Hall  to  that  effect  was 
offered  in  evidence,  and  excluded  by  the  court  as  incompe- 
tent, to  which  the  defendants  excepted.  But,  if  this  had 
been  received,  it  could  have  had  no  effect  on  the  disposition 
of  the  action  ;  for  it  was  made  to  appear  that  the  mortgage 
mentioned  in  the  memorandum  was  paid  off  by  the  money 
of  Mr.  Jarvis  and  his  wife,  and  for  that  reason  it  did  not 
and  could  not  enter  into  the  assignment  of  the  mortgage  in 
controversy  to  Mr  Hall.  The  evidence  could  have  been  of 
no  service  even  if  it  had  been  received. 

A  memorandum  in  the  handwriting  of  Mr.  Hall  made 
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on  the  envelope  containing  the  bond  and  mortgage  made 
by  Mr.  Kom,  stating  that  '^all  the  papers,  bond  and 
mortgage,  assignments,  etc.,  are  the  property  of  S. 
m  A.  Jarvis,"  was  offered  by  the  defendants,  and  ex- 
cluded, to  which  their  council  also  excepted.  And 
that  ruling  is  now  justified  by  the  plaintiff's  counsel  on  the 
ground  that  the  pleadings  nowhere  alleged  Mrs.  S.  A.  Jar- 
Tis  to  be  the  owner  of  this  bond  and  mortgage.  But  that 
objection  was  not  made  when  the  evidence  was  offered,  and 
cannot  now  be  considered.  But  the  offer  itself  was  so  lim- 
ited as  to  justify  the  exclusion  of  this  memorandum, 
although  otherwise  the  defendants  might  have  been 
[10]  entitled  to  have  it  received  as  evidence  (1  Oreenl. 
Ev.  [7th  Ed.]  §  120 ;  Schenck  v.  Warner,  37  Barb. 
258,  262>264.)  It  was  not  as  proof  in  favor  of  Mr.  Hall, 
who  died  on  the  Sth  of  February,  1885,  that  the  offer  was 
made,  but  it  was  stated  to  be  in  favor  of  a  third  person. 
Whom  the  third  person  was,  the  offer  did  not  state,  but  it 
may  be  presumed  from  the  memorandum  that  it  was  Sarah 
A.  Jarvis.  And  to  give  the  memorandum  in  evidence  in 
her  favor  would  have  been  of  no  service  to  the  defendants ; 
for  there  was  no  other  evidence  offered  in  any  form  to  prove 
that  she  had  any  interest  in  the  bond  and  mortgage,  or  the 
debt  which  they  evidenced  and  secured,  or  that  she  ever 
claimed  such  interest,  and,  without  that  additional  proof, 
what  was  in  this  manner  offered  would  have  been  of  no  ad- 
vantage whatever  to  the  defence.  The  proceeds  of  the  bond 
and  mortgage  were  claimed  only  by  the  plaintiff  as  the  ad- 
ministratrix of  Mrs.  Mary  H.  Jarvis,  and  by  the  trustees  of 
Mr.  Hall's  estate,  by  virtue  of  the  assignment  to  him,  and 
this  memorandum  had  no  bearing  as  evidence  on  either 
of  these  claims,  and,  as  it  was  offered,  was  foreign  to  the 
case. 

There  was  no  evidence  from  which  it  could  have  been 
held  that  the  assignment  was  made  by  Mr.  Jarvis  to  Mr. 
Hall  to  defraud  the  creditors  of  the  former ;  and  that  point 
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is  ooDsequently  not  in  the  case.  There  were  other  objec- 
tioDB  taken  during  the  trial,  bnt  they  were  all  properly  dis> 
poeed  of  by  the  eonrt 

The  jndgment  seems  to  be  right,  and  it  should  be 
affirmed,  with  costs. 

Van  Bbunt,  P.J.,  and  Lawbehob,  J.,  concnned. 
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Jarvis  came  in  with  Mr.  Hall,  and  said :  *^  ^  I  want  Mr. 
Hall  to  take  an  aasignment  of  the  bond  and  ni<»igage 
which  Eom  ia  going  to  give  on  9, 11,  and  11^  Forayth 
Street,  for  my  wife.  I  want  an  assignment  made  out  to 
him,  and  then  he  can  assign  it  to  Mrs.  Jarvis  when  she 
wants  it'  Mr.  Hall  did  not  want  to  do  it, — objected  to  it. 
He  said  he  would  like  to  have  these  matters  all  closed  np» 
Finally  he  said  he  would  do  it  to  accommodate  him.'* 

If  the  objection  had  been  taken  to  what  Judson  Jarvia 
said,  a  different  question  might  have  arisen  from  that  which 
has  now  been  presented ;  for  what  he  said  did  relate  to  a 
professional  act  to  be  performed  for  Judson  Jarvis,  who* 
was  the  client  of  the  witness.  But  the  objections  were  to 
the  conversation,  and  included  as  well  what  Mr.  Hall  said 
in  it  as  what  was  said  by  Mr.  Jarvis.     The  former  was  not 

the  client  of  the  witness,  and,  as  the  latter  afterwarda 
PI     testified,  never  had  been  ;  and  what  he  said  the  wit<- 

ness  was  competent  to  relate.  The  objections  were 
too  broad,  for  they  included  what  was  said  by  Mr.  Hall,  and 
for  that  reason  were  properly  overruled .    But  beyond  that 

the  witness  was  also  competent  to  prove  that  Mr. 
[t]     Jarvis  directed  him  to  make,  or  that  he  wanted  him 

to  make,  an  assignment  of  the  bond  and  mortgage  ta 
Mr.  Hall.  The  admissibility  of  directions  given  by  the 
client  to  the  attorney  for  the  action  of  the  latter  were  held 
to  have  been  regularly  received  as  evidence  from  the  attor* 
ney  in  Mulford  v.  Muller  (40  N.  T.  81,  84).  And  that 
ruling  was  followed  in  Hebbard  v,  Haughian  (70  N.  T.  56), 
where  it  was  said  in  the  opinion  that  ^'  the  objection  that 
the  attorney  by  whom  the  deed  of  April  4th  was  prepared, 
eonld  not  give  evidence  of  the  direction  he  received  from 
the  parties,  and  of  the  transaction  between  them,  was  not 
well  taken.  He  testified  of  facts  within  his  own  knowU 
edge,  acquired  in  the  transaction  of  the  business  between 
the  parties,  and  they  were  not.  communicated  to  him  as 
an  attorney  to  enable  him  to  perform  his  dnties  to  a 
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client    Knowledge  acqaired  under  sncli  drcametances  is  not 
within  the  daas  of  privileged  communications."     {Id.  62.) 
And  to  the  same  effect  are  the  cases  of  Greer  v.  Greer 
(58  Hunj  251);  Martin  t?.  Piatt  (4  J/'.  Y.  Supp.  859); 
^  En     and  In  re  Austin  (42  H'wny  516). 

Nor  is  In  re  Coleman  (111  N.  T.  220)  in  any 
respect  opposed  to  these  authorities ;  for  what  the  attorneys 
were  there  held  incompetent  to  state  by  way  of  evi- 
M     dence  were  conversations  with  the  testator  when 
they  received  instructions  in  reference  to  his  will 
(111  N.  r.  226),  which  essentially  differed  'from  the  au- 
thority intended  to  be  conveyed  by  the  interview  between 
Mr.  Jarvis  and  Mr.  Hall,  and  in  which  the  attorney  was  not 
even  a  participant. 

The  case  still  more  widely  differs  from  Boot  v.  Wright, 
(84  N.  Y.  72)  where  the  communications  were  directly  with 
the  attorney,  and  for  his  guidance  in  what  he  was 
[0]     employed  to  do,  while  it  was  in  this  case  the  conver- 
sation was  wholly  between  Mr.  Jarvis  and  Mr.  Hall, 
to  induce  the  latter  to  consent  to  become  a  party  to,  and 
receive,  the  assignment.    The  conversation  was  in  no  re- 
spect confidential,  and  its  object  was  to  influence  the  action 
of  Mr.  Hall,  and  not  that  of  the  attorney. 

It  was  also  competent  for  the  plaintiff  to  prove  that  the 
object  of  the  assignment  was  to  enable  Mr.  Hall  to  make  a 
further  assignment  to  Mrs.  Jarvis,  the  intestate.    As 
PI     much  as  that  has  certainly  been  conceded  by  the  au- 
thorities   (Bitter  v,  Jones,  28  Hun,  492 ;  Foote  t?. 
Bryant,  47  iT.  Y.  644 ;  Norton  v.  Mallory,  63  N.Y.  434). 
A  trust  was  created  for  her  benefit,  which  the  statute 
relating  to  trusts  in  real  estate  has  in  no  manner  abridged. 
The  evidence  of  Mr.  Arnold  was  very  direct  in 
CQ     proof  of  the  fact  that  the  assignment  was  made, 
pursuant  to  the  agreement  between  Mr.  Jarvis  and 
Mr.  Hall,  for  the  benefit  of  Mrs.  Jarvis ;  and  this  was  cor- 
roborated by  the  letters  of  Mr.  Hall  afterwards  written  to 
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— ^  Fdlure  to  sue  upon  or  refer  claim  against  estate  wlthlii  six 
months  after  Its  rejection  does  not  bar  It,  if  the  claim  is  a  jadg- 
ment  against  the  decedent  as  such  a  claim  cannot  be  disputed  or 
rejected 481 

When  accounting  of,  should  be  ordered  on  petition  of  creditor, 

notwithstanding  the  amount  due  the  creditor  is  disputed 421 

See  IHTBRPLBADSR. 

FIVOIMOt^Necessary  upon  dismissal  of  complaint  in  action  tried 
before  the  court  without  a  jury 186 

—-^  It  ieemt,  are  not  necessary  where  judgment  is  rendered  on  the 
pleadings 186 

When  sufficient,  not  contained  in  case  on  appeal 288 

When  appeal  not  considered  because  of  absence  of 288 

— -  What,  of  law  proper  in  action,  tried  at  circuit  by  court  with- 
outjury 288 

When  failure  to  make  cannot  be  taken  advantage  of  on  appeal  189 

VOBECLOStTBE— Mode  of  foreclosing  mortgage  given  to  loan  com- 
missioners   118 

VOBMBB  ACTIOV  PEVDINO— See  Abatement. 

lOBMEB  ADJITDIGATION— When  admission  of  will  to  probate,  is 
not,  as  to  right  of  illegitimate  child  bom  after  its  execution  to 
share  in  the  estate 883 

When  order  placing  cause  on  circuit  calendar  for  trial  is  not 

ret  a4judicata  upon  an  application  to  stay  such  trial  until  an 
equitable  counterclaim  has  been  tried  at  special  term. 858 

—■-'  When  injunction  and  judgment  follow  as  of  course  from 189 

OTABDIAV— When  foreign,  may  sue  here  on  cause  of  action  in  his 
ward's  favor 333 

•-»—  Note  on  right  tf  general  guardian  to  me  for  hii  wvrd 884 

EU8BAVB  AXB  WXJTJS— When  right  of  husband  as  tenant  by  the 
curtesy  attaches 17 

—  Action  by  wife  for  alienating  husband's  affections  not  triable 
before  justice  of  the  peace 86 

XV7AVT — ^When  action  in  behalf  of,  may  be  brought  by  foreign 
guardian  to  whom  ancillary  lelters  have  been  issued 883 

Proceedings  to  procure  sale  of  real  property  of,  cannot  be  re-  • 

sorted  to  for  purpose  of  divesting  him  of  title  or  curing  defect 
therein. 1 

When  sale  of  infant's  real  property  absolutely  void 1 

nr  FOBKA  PAUFSBIS— See  Poob  Pebsoh. 

nrjracnOV— When  granted  to  prevent  multiplicity  of  suits..  889,  891 

When  prosecution  of  nine  out  of  ten  ejectment  suits  depend- 
ing on  the  same  facts  properly  restrain  until  the  determination  of 
theotherone 891 

When,  not  granted  to  prevent  violation  of  contract  for  personal 

service  21,24 

Right  to,  to  restrain  nuisance 189 
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Ifl  TJsBPLEABEIt— When  ordered  where  attornej  brlng;8  action 
against  an  executor  to  enforce  his  lien  for  services  on  moneys  the 
executor  has  been  ordered  by  surrogate  to  pay  his  client 266> 

JOIKDEB  OF  ACTI09B— An  action  of  ejectment  cannot  be  Joined 
with  an  action  to  remove  cloud  f n>m  title 262 

Claims  arising  out  of  transactions  connected  with  the  same 

subject  of  the  action  may  be  united  in  the  same  action  whether 
they  be  legal  or  equitable  or  both 157 

lOIKT  DEBTOB— When  release  of  one  of  two  sureties  in  bond  does 
not  release  the  other 47 

JUDOB-^Liability  of,  for  judicial  acts 841^ 

JUDOMEHT — When,  on  determination  of  demurrer  should  recite 
that  it  is  on  the  merits 340 

Magistrate  when  not  responsible  in  civil  action  for  erroneous 

determination 849 

Equitable,  cannot  be  rendered  by  circuit  court 852 

When  not  by  default 866 

When  cannot  be  entered  upon  order  of  general  term  directing 

A  new  trial 10^ 

When  not  on  merits 177 

8ee  Aptbal;  Former  Adjudication. 

JUDOKENT  CEEDITOS — See  Crbditor'b  Action;  Sufflbmbnt- 

ABT  PrOCBBDIKOB. 

JUEI8DI0TI0V— May  always  be  inquired  into,  but  question  of,  must 
be  presented  according  to  the  ruling  of  the  forum  in  which  it  is 
pending 96- 

—  Supreme  court  is  court  of  general  jurisdiction  in  law  and 
equity  and  its  jurisdiction  cannot  be  limited  either  by  legislature 

or  by  the  court  itself   9& 

<—  When  court  of  another  state  has  not,  to  render  judgment  of 

divorce  against  a  resident  of  this  state 180 

<—  When  court  of  this  state  has  jurisdiction  of  action  against  for- 
eign corporation  for  damages  for  personal  injuries  inflicted  with- 
out the  state. « 170 

1V8TICE*S  COUBT— Has  jurisdiction  of  action  to  recover  for  per- 
sonal injuries  received  through  defendant's  negligence 815 

—  Action  by  wife  for  alienation  of  husband's  affectlona  not 
triablein 86^ 

When  summons  is  void,  because  not  properly  filled  up  before 

delivery  for  service 296 

•^—  When  adjournment  improperly  granted 896^ 

Objection  to  irregularity  when  not  waived  by  proceeding  with 

trial 268,  29f^ 

—  Presumption  that  person  within  territorial  jurisdiction  of  jus- 
tice is  subject  to  his  jurisdiction  for  the  service  of  process 36& 

<— »  When  service  of  summons  issued  out  of,  not  set  aside  because 
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made  upon  defendant  whfle  he  was  attending  court  as  defendant 
and  wltnesB  in  criminal  action 265,  258 

LA0HS8— See  Bill  of  Particulars. 

LAXDLOU  An>  TEVAHT— Wliat  is  not  eTiction  of  tenant 186 

When  action  may  be  brought  for  instalments  of  rent 180 

LXABE— Leasehold  interest  in  real  property,  ahhough  for  twenty- 
twe  years,  is  personal  and  not  real  property ...  IQD 

XUaTATIOV  TO  ACTIOS  -When  claim  against  estate  not  barred 
by  failure  to  sue  on  it  or  refer  it  within  six  months  after  its  re- 
jection by  the  administrator  of  the  estate 421 

«— -  Duty  of  administrator  or  executor  to  plead  statute 27 

«—  When  proceedings  to  compel  administrator  or  executor  to  ac- 
count barred 27 

'——  When  time  limited  for  commencement  of  proceedings  to  com- 
pel accounting  of  executor  or  administrator  commences  to  run. .     87 

«— -  When  issuance  of  process  in  Justice's  court  saves  cause  of 
action  from  bar  of  statute 147 

LIS  PEVBEKS— See  Notice  of  Pendency  of  Action. 

VAOISTBATE— tiaviug  acquired  Jurisdiction  of  person  and  subject- 
matter  is  not  responsible  in  civil  action  for  erroneous  decision. . .  849 

VAKDA]Itr8--What  facts  to  be  8tote<l  in  alternative 819 

« When  papers  upon  which  it  was  granted  cannot  be  resorted  to, 

to  support  it 819 

« Wben  allegation  in,  tliat  defendant  society  unjustly  and  in  vio- 
lation of  law  and  of  its  constitution  and  by-laws  expelled  relator 
from  membership  and  unjustly  refused  to  reinstate  him  insuf- 
ficient   819 

XE8KE  PB0FIT8— Wben  not  recoverable  in  action  of  ejectment . .  281 

MOTION— Sec  Appearance. 

KAKE— Words  describing  plaintilT  as  executor  when  mere  deser^ 
tio  peraoncB 118 

VEOLIGEKGE— Justice  of  the  peace  has  Jurisdiction  of  action  to  re- 
cover damages  for  personal  injuries  received  through  defendant's  815 

Action  to  recover  damages  for  personal  injuries  caused  by.  is 

not  for  assault  and  battery  within  meaning  of  Ck)de  Civ.  Pro. 
§2882 815 

HEW  TOBX  CITT  AED  COXTHTT— See  Shbriff^s  Fees. 

KOTE  OF  ISSUE— New  must  be  filed  where  pleading  amended 288 

Leave  to  file  nune  pro  tune  when  may  be  granted 288 

NOTICE  OF  PENDENCY  OF  ACTION— Person  taking  convejrance 
or  mortgage  after  filing  of,  bound  by  all  proceedings 806 

irOTICS  OF  TBIAL— When  waived  by  stipulation  setting  case  down 
fortrial 226 

When  may  be  disregarded  although  not  returned 226 

New  must  be  served  where  pleading  amended 288 

When  court  may  dispense  with 288 

NUISANCE— When'isJuMc(h>n  granted  restraining  continuing 189 
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TABSVT  Am  CHILD- When  birth  of  iUegitimate  child  does  not  re- 
yoke  mother's  will 889 

Right  of  illegitimate  child  to  share  in  its  mother's  estate 88S 

— ' — Enforcement  of  such  right 883 

PAXTIE8  TO  ACTIOV^Who  necessary  and  proper,  to  set  aside 
fraudulent  cod veyance 164 

One  who  will  be  deprived  of  the  services  of  an  employee  by  an 

iDjuuctioD  restraining  said  employee  from  violating  a  previous 
contract  to  work  exclusively  for  another  person  is  entitled  to  be 
made  a  party  defendant  in  an  action  brought  for  that  relief 16 

Husband  of  woman  having  interest  in  property  is  not  neoea* 

sary  or  proper  defendant  where  he  has  no  present  interest  or 
right 17 

When  fact  that  defendant  in  action  for  partition  is  neither 

a  necessary  nor  proper  party  will  not  authorize  him  to  demur  to 

complaint 17 

One  claiming  dower  is  proper  party  defendant  in  action  for 
partition  notwithstanding  her  claim  is  denied  in  the  complaint. .  167 

When  and  how  objection  to  non-joinder  of  tenant  in  action  of 

ejectment  raised  and  when  waived 981 

PABTITION^One  claiming  dower  is  proper  party  defendant  not- 
wiihstanding  her  claim  is  denied  in  complaint. 167 

What  adverse  claims  of  title  or  interest  may  be  tried 167 

<^—  When  one  claiming  right,  title,  or  interest  in  or  to  property 
not  proper  party  defendant 868 

Who  may  be  made  defendant 868 

—Action  for,  cannot  be  made  substitute  for  action  of  ejectment 
or  other  action  to  try  title 868 

Cannot  be  joined  with  action  to  remove  cloud  on  title 868 

«—  When  judgment  in,  not  vacated  because  one  becoming  mort- 
gagee after  filing  li6  pendens  bad  not  notice  of  proceedings 806 

What  advertisement  for  liens,  where  reference  to  inquire  as  to 

ordered,  sufficient 806 

When  absence  of  direction  as  to  what  papers  advertisement 

for  liens  should  be  published  in,  cured  by  confirmation  of  report 
of  such  advertising 808 

^—  Note  an  trial  qf  title  in  partition 866 

Presumption  as  to  death  of  unknown  heirs  and  distribution  of 

tbeir  share  of  proceeds  of  sale 178 

PLACE  OF  TEIAL — ^May  be  changed  in  action  in  supreme  court  by 
amendment  of  complaint 884 

Such  amendment  does  not  defeat  motion  already  noticed  to 

change  place  of  trial 884 

Cause  of  action  for  personal  injuries  is  transitory 178 

PLSADIHCh— In  weighing  a  pleading  it  cannot  be  presumed  that  a 
person  in  the  ordinary  course  of  business  does  not  fulfil  his  oon- 
tEBCt 86 
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MotloD  for  judgment  upon,  as  frivolous  will  be  denied  where 

It  requires  argument  to  prove  that  it  is  frivolous 4S 

Order  denying  motion  for  Judgment  upon  frivolous  pleading 

not  appealable 4S 

^—  Amendment^Vo^er  of  court  to  i)ermit  amendment  of  com- 
plaint introducing  cause  of  action  barred  by  statute  of  limitations  285 

—  Instance  of  case  in  which  such  an  amendment  was  properly 
allowed  2S& 

Plain tllf  may  by  amendment  of  complaint  in  action  in  supreme 

court  change  place  of  trial 834 

^—  Such  an  amendment  does  not  prejudice  previous  proceedings 

nor  defeat  motion  already  noticed  to  change  place  of  trial 834 

— -  By  serving  an  answer  by  mail,  the  defendant  does  not  entitle 

himself  to  double  time  within  which  to  amend  it 899 

Complaint.  Plaintiff  may  by  amendment  of  complaint  in  ac- 
tion in  supreme  court  change  place  of  trial 324 

When  sufficiently  alleges  facts  showing  negligence: 179 

Law  of  another  state  how  pleaded 197 

^—  When  averment  is  of  a  conclusion  and  not  of  a  fact 197 

When  complaint  in  action  of  ejectment  insufficient  to  warrant 

recovery  of  any  damages 291 

When  allegation  of  indebtedness  sufficient 98 

When  non-payment  should  be  alleged,  in  action  on  contract 

for  professional  services,  for  rent  of  harness  and  on  note 96 

Ji  9eem$  that  the  allegation  that  defendant  is  a  (corporation  is 

no  part  of  cause  of  action  and  its  absence  does  not  render  the 

complaint  objectionable  as  not  stating  sufficient  facts 152 

In  action  for  partition,  alleging  that  a  defendant  claims  some 

unknown  right  or  interest  in  the  premises,  does  not  state  a  cause 

of  action  against  him 262 

See  Joinder  of  Action. 

Awno&r.    Defence  of  another  action  pending  how  pleaded 186 

Nbts  on  pleading  the  pendency  of  a  former  action 187 

«^—  Denying  each  and  every  allegation  in  the  complaint  not  therein 
specifically  admitted  or  denied  is  authorized  in  form,  and  cannot 
be  stricken  out  as  frivolous,  irrelevant  or  redundant 145 

—  Part  of  answer  cannot  be  stricken  out  as  frivolous 145 

—  An  authorized  form  of  denial  cannot  be  stricken  out  as  frivo- 
lous, irrelevant  or  redundant 145 

— —  When  denial  of  part  averment  admits  balance 84 

— —  When  defense  of  statute  of  limitations  need  not  be  anticipated  84 

—  When  not  frivolous 4& 

-^  To  be  sham  must  be  false 43 

Is  not  irrelevant  if  it  sets  up  any  defence  that  can  be  proved 

on  the  trial 4S 

When  n  on -joinder  of  tenant  as  party  in  action  of  ejectment 

should  be  pleaded  in  answer 291 
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— ^  When  aham  in  actlan  on  undertaking  to  procuxe  oider  of 
arrest  «>. Ifil 

Of  executor  in  action  against  him  may  set  forth  facta  material 

only  in  determining  the  plaintiff's  right  to  costs 884 

When  scandalous  matter  in,  may  be  stricken  oat  on  motion 

although  demurrer  would  also  be  proper. 889 

See  Abatement. 

Counterelaim,    When  breach  of  coTenant  of  seizin  in  deed 

may  be  set  up,  as  counterclaim  in  action  to  foreclose  purchase 
money  mortgage 48 

Omission  to  demur  or  reply  to  will  not  impart  cause  of  action 

or  defence  where  there  Is  none 47 

When  cannot  be  basis  of  afflrmatiTe  relief 47 

Demurrer.    When  fact  that  husband  of  one  owning  interest  in 

property  sought  to  be  partitioned  is  not  a  proper  party  will  not 
sustain  demurrer  on  ground  of  defect  of  parties  defendant 17 

^-—  Fact  that  complaint  in  action  for  partition  does  state  cause  of 
action  will  require  overruling  and  dismiBsal  of  demurrer  inter- 
posed by  a  defendant  on  ground  that  a  cause  of  action  against 
him  is  not  stated 17 

^—  Absence  from  complaint  of  allegation  of  incorporation  is  not 
ground  of  demurrer 16t 

Demurrer  to  complaint  on  ground  that  it  does  not  set  up  facts 

showing  that  the  court  has  jurisdiction  of  the  person  of  the  de- 
fendant and  of  the  subject  of  the  action  cannot  be  sustained 
where  want  of  Jurisdiction  does  not  appear  on  the  face  of  the 
pleading - 188 

See  Appeal. 

MOB  PSB80V— Nonresident  may  sue  as 188 

Who  should  be  appointed  attorney  for 188 

PUTILSOSB  COXXVinOATION— See  Eyidbhob. 

BXAI  PBOPSBTT— When  breach  of  covenant  of  seizin  occnrs. ....    48 

When  proceedings  to  sell  decedent's  real  proper^  cannot  bo 

re-opened 8 

Right  of  purchaser  to  indisputable  title  clear  of  defecta  and 

incumbrances,  depends  not  upon  agreement  of  parties  bat  is  given 
bylaw 1 

What  isagood  marketable  title 1 

Proceedings  to  procure  sale  of  infants  cannot  be  retorted  to 

for  purpose  of  divesting  him  of  title  or  curing  defect  therein. ...      1 

When  proceedings  to  sell  infant's  real  property  void 1 

When  vendee  of  real  property  put  upon  inquiry  as  to  the 

validity  of  title 1 

See  Adverse  Posbbssior. 

BSOSIYEE-See  Coihiekpt. 

BSPSBSHOS— Compulsory,  not  ordered  in   action  to  fondose 
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■wdiairfrli  Uen^WrbenUieinain  fasoe  Jb  as  to  an  alleged  breach 
€f  oootnct 484 

ProTiMions  of  code  (g  1018)  as  to  oompulaoiy,  apply  boCh|u> 

legal  aod  equitable  actloo 425 

Compolaory.  not  ordered  vnleaa  long  acoonnt  la  tmmadlate  ob- 
ject of  action  or  defence 425 

What  stipulation  as  to  fees  Talid 187 

See  EXBCUTOR  AHD  Aj>inHI8TRAT0B. 

XSPLSTIV—When  order  of  arrest  cannot  be  granted  in  action  of.  Ill 

Compensation  of  sheriff  for  taking  and  preserving  goods^  how 

and  upon  what  proof  determined 12 

BS8  ADJ0BIGATA— See  Foumkr  Adjcdicatioh. 

■IQUBSTKATIOV  ACTIOV—When  notice  of  appUcation  in,  to  pun- 
ish contempt  should  be  given  attomey-geneml 280 

HBTIGB — When,  made  upon  foreign  corporation,  by  delivering  to 
the  person  who  receives  the  cash  of  the  corporation  within  this 
state  is  sufficient 885 

When  and  upon  what  proof  service  of  summons  without  com- 
plaint set  aside  because  action  is  for  penalty  and  reference  to 
statute  is  not  endorsed  tbereon 81d 

Objection  to  mode  of  service  of  summons  in  action  for  penalty 

howuken 818 

When  service  of  summons  in  Justice's  court  not  set  aside  be- 
cause made  on  defendant  while  in  town  for  sole  purpose  of  ap- 
pearing M  party  and  witness  In  criminal  action  against  him.  255,  258 

— ~  When,  of  summons  presumed  regular 255,  258 

When  objection  to  irregularity  in,  not  waived 258 

When  irregularity  in  service  of  papers  on  attorney  by  putting 

under  door  of  his  office  waived 212 

— ~  When  fact  that  service  of  answer  was  not  timely  cannot  be 
taken  advantage  of 212 

SBERIPF'S  FEES— The  sheriff  of  New  York  county  is  not  entitled 
to  mileage  in  an  execution 875 

—  I^ote  an,  in  New  York  county 877 

tHEBIEF— Liability  of,  for  not  returning  execution 800 

See  Attachment;  Execution. 

8TAEE  DECISIS— Doctrine  of,  applied  on  appeal  from  judgment 
overruling  demurrer,  where  sufficiency  of  pleading  had  been  de- 
termined on  appeal  from  order  continuing  injunction 866 

fTATTTTS— Laws  of  1890,  chap.  583  provides  for  the  fees  of  the 
sheriff  of  New  York  county  as  an  entirety  and  by  implication  re- 
peals section  3307  sub'd  0  so  far  as  it  relates  to  the  fees  of  that 
sheriff 375 

Must  be  construed  in  light  of  iotrinslc  differences  between  the 

several  kinds  of  common  law  actions 204 

See  CoDB  OF  Civil  Pbocbdubb. 

•XAT—When  appeal  does  not  operate  as 118 
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STIFniATIOK— When,  thai  referee  fix  his  own  fees  imlid 107 

SUMIIOVB— See  Jubticb'b  Court;  Sbrvics. 

SUPEBIOS  COUBT  01  THE  CITT  OF  HEW  TOBK— When  has 
Jurisdiction  of  action  brought  by  a  non-resident  of  the  city 
against  a  foreign  corporation'Nipon  a  cause  of  action  arising  with- 
out the  state 179 

8UPBE1CE  COTJBT— See  Jurisdiction. 

8UPPLE1IEVTABT  PBOCEEDIHeft-Oider  for  examination  in, 
granted  by  county  judge  when  properly  entitled  in  supreme 
court 88S 

What  earnings  of  Judgment  debtor  are  exempt  from  seizure 

in 274»  276  914^ 

What  earnings  are  personal,  when  resulting  from  business  car- 
ried on  by  judgment  debtor  on  his  own  account. .......  274,  276  noU 

BVEBDOATE'S  COUBT— What  must  be  shown  on  application  of 
administrator  de  boni$  turn  for  sale  of  decedent's  hmds  to  pay 
his  debts 857 

When  proceedings  under  such  application  should  be  suspended 

until  former  administrator  has  accounted 857 

When  surrogate  cannot  direct  sale • 857 

Reference  cannot  he  ordered  on   accounting  of  executor, 

ordered  by  surrogate  of  his  own  motion,  where  the  parties  in  in- 
terest have  not  been  brought  in 270 

What  proceeding  in,  is  a  special  proceeding 270 

When  proceedings  to  sell  real  property  of  decedent  to  pay  his 

debts  cannot  be  reopened 8 

See  Executor  and  Adminibtrator. 

TBIAL— When,  of  cause  of  action  stated  in  complaint  stayed  until 
after  trial  of  equitable  counterclaim 851I- 

Equitable  cause  of  action  cannot  be  tried  at  circuit  court 852- 

Evidence  may  be  received  on  trial  of  action  against  executor 

or  administrator,  which  is  material  only  on  the  question  of  the 
defendant's  liability  for  costs 884 

Adoption  of  verdict  of  Jury  by  court  in  equitable  action 180* 

Consideration  and  validity  of  agreement  admitted  in  pleadings 

cannot  be  questioned  on  trial. 8f 

Right  of  party  that  Jury  should  be  instructed  to  disregard  im- 
material evidence 21S 

What  qtiestions  are  of  fact  and  should  be  submitted  to  Jury.. .  179 

Boe  Place  of  Trial;  Rbfbrknce. 

TBV8T— Legal  trust  for  wife  is  created  where  a  husband  causes  a 
mortgage  to  be  assigned  to  a  third  person  to  be  held  by  him  for 
her  benefit  and  afterwards  transferred  to  her 484 

miDEBTAXIVO— Extent  of  Habiiity  on,  to  procure  order  of  ar- 
rest  188,218,229.241 

Note  on  liahUUy  of  iuroUet  in  undertaking  gioen  on  proouring 

*  qf  arreet  and  on  aUaehment 348 
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WAXTIE— When  objecdon  to  irregular  adJoununeDt  in  Justice'! 

court  not  waived  by  proceeding  with  trial t06 

When  objection  to  irregularity  in  aenrice  of  lommons  not 

waited 208 

WILL— Not  revoked  by  birth  of  illegitimate  child 888 

When  probate  of,  does  not  determine  right  of  iUegitimate 

chOd  to  ihaie  in  testator's  estate  not  estop  it  from  asserting  such 

right 888 
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